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IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK 
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) 
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) 
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) 
POCATELLO HEALTH SERVICES, INC., ) 
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REHABILITATION CENTER, ) 
) 
Defendants-Respondents, ) 
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------------------------) 
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Sixth .. 'c:iicial District Court - Bannock County 
ROAReport 
Case: CV-2009-0003869-PI Current Judge: Robert C Naftz 
Judy Nield vs. Pocatello Health Services, Inc. 
User: DCANO 
Judy Nield vs. Pocatello Health Services, Inc. 
Date 
10/1/2009 
10/26/2009 
11/12/2009 
!1/16/2009 
111912009 
1/20/2009 
2/412009 
2/8/2009 
Code 
LOCT 
NCPI 
SMIS 
COMP 
ATTR 
ATTR 
HRSC 
HRSC 
User 
DCANO 
DCANO 
DCANO 
DCANO 
DCANO 
JANA 
CAMILLE 
MEGAN 
CAMILLE 
CAMILLE 
CAMILLE 
CAMILLE 
CAMILLE 
CAMILLE 
CAMILLE 
NICOLE 
NICOLE 
DCANO 
CR 
New Case Filed-Personal Injury 
Summons Issued 
Verified Complaint and Demand for Jury Trial 
Filed 
Judge 
Peter D. McDermott 
Peter D. McDermott 
Peter D. McDermott 
Peter D. McDermott 
Filing: A - All initial civil case filings of any type not Robert C. Naftz 
listed in categories B-H, or the other A listings (Magistrate) 
below Paid by: cooper and larsen Receipt 
number: 0036486 Dated: 10/1/2009 Amount: 
$88.00 (Check) For: 
Plaintiff: Nield, Judy Attorney Retained Reed W Peter D. McDermott 
Larsen 
Affidavit of return; srvd on Pocatello Health Robert C Naftz 
services inc. thru Gard Skinner on 10-16-09 
Filing: 11 - Initial Appearance by persons other Robert C Naftz 
than the plaintiff or petitioner Paid by: Hall Farley 
Oberrecht & Blanton P.A. Receipt number: 
0041727 Dated: 11/1212009 Amount: $58.00 
(Check) For: Pocatello Health Services, Inc. 
(defendant) 
Def Pocatello Health services, inc Pocatello care Robert C Naftz 
and Rehabilitation centers Answer to Plntfs 
Verified complaint and demand for Jury Trial; 
aty Keely Duke for def Pocatello Health 
Defendant: Pocatello Health Services, Inc. Robert C Naftz 
Attorney Retained Keely E Duke 
Notice of service - Def Pocatello Health services, Robert C Naftz 
Inc. dba Pocatello care and rehabilitation centers 
first set of Interrog. and requests for production of 
documents to plntf: aty Keely Duke for def 
Notice of Depo of Judy Nield on 1-12-2010 @ Robert C Naftz 
9am: aty Chris Comstock for def 
Order for submission of information for Robert C Naftz 
scheduling Order; Plntf shall submit to the court, 
within 14 days ofthe date of this Order, a 
Stipulated statement: J Naftz 11-19-09 
Notice of sevice - Plntfs First set of Discovery to Robert C Naftz 
Def Pocatello Health Services, Inc. aty Reed 
larsen for plntf 
Stipulated Statement; aty Reed Larsen for plntf Robert C Naftz 
Hearing Scheduled (Jury Trial 11/16/201009:00 Robert C Naftz 
AM) 10-12 days requested 
Hearing Scheduled (Jury Trial 02/15/2011 09:00 Robert C Naftz 
AM) 10 - 12 days requested 
Scheduling Order, Notice of Trial Setting and 
Initial Pretrial Order 
Robert C Naftz 
__ .. _ • ..." .... , .... V. I 
,",IALII .JUUIf,;liU UI5trfCt ,",OUn: - tsannoCK county User: DCANO 
Time: 09:36 AM ROAReport 
Page 2 of 10 Case: V-200!~-OiDmI86g-Pi Current Judge: Robert C Naftz 
Judy Nield vs. Pocatello Health Services, Inc. 
Judy Nield vs. Pocatello Health Services, Inc. 
Date Code User 
12/14/2009 CAMILLE 
12/21/2009 CAMILLE 
12/29/2009 CAMILLE 
12/30/2009 CAMILLE 
114/2010 CAMILLE 
1/8/2010 CAMILLE 
4/21/2010 CAMILLE 
6/212010 CAMILLE 
3/10/2010 CAMILLE 
3/11/2010 CAMILLE 
3/16/2010 CAMILLE 
)/2912010 CAMILLE 
CAMILLE 
CAMILLE 
CAMILLE 
CAMILLE 
CAMILLE 
CAMILLE 
CAMILLE 
Judge 
Notice of service - Plntfs Discovery Responses to Robert C Naftz 
Def Pocatello Health Care: aty Reed larsen for 
plntf 
Notice Vacating Depo of Judy Neild; aty Keely Robert C Naftz 
Duke for defs 
Amended Notice of Depo of Judy Nield on Robert C Naftz 
2-18-2010: aty Chris Comstock 
Notice of service - Answers to Plntfs First set of Robert C Naftz 
Interrog and REq for Production of Documents wI 
this notice of service: aty Keely Duke for defs 
Notice of Service - Plntfs Supplemental Discovery Robert C Naftz 
Responses to Def Pocatello Health Services, Inc; 
aty Reed Larsen for pint 
Second Amended Notice of Depositoin; set for Robert C Naftz 
2-24-2010 @ 9am: aty Chris Comstock 
Plaintiffs witness Disclosures; aty Reed Larsen Robert C Naftz 
for Plaintiff 
Notice of service - Plntfs Second Supplemental Robert C Naftz 
Discovery Responses to def Pocatello Care & 
Rehabilitation Centers First set of Interrog and req 
for production of Documents to plntf: aty Reed 
Larsen for plntf 
Stipulation to Amend Scheduling Order; aty Robert C Naftz 
Keely Duke for Def Pocatello Health Service 
Notice of Service - Plntfs Third Supplemental Robert C Naftz 
Discovery Responses to Defendant Pocatello 
Health Services, Inc. and this Notice: aty 
Reed Larsen for p Intf 
Order granting Stipulation to Amend Scheduling Robert C Naftz 
Order; sl Judge Naftz 6-16-2010 
Notice of Deposition of Mary Akina on 7-12-2010 Robert C Naftz 
@ 8:30 am: aty Reed Larsen for plntf 
Notice of Deposition of Melody Lee on 7-12-2010 Robert C Naftz 
@ 10:30 am: aty Reed Larsen for plntf 
Notice of Deposition of Wendy Sneddon on Robert C Naftz 
7-12-2010 @ 1:30 pm: aty Reed Larsen 
Notice of DepOSition of DAna Camphouse on Robert C Naftz 
7-12-2010 @ 3:30 pm: aty Reed Larsen fo 
rplntf 
Notice of Deposition of Lachelle Pratt on Robert C Naftz 
7-13-2010 @ 8:30 am: aty Reed Laren for plntf 
Notice of Deposition fo Jill Schuette on 7-13-2010 Robert C Naftz 
@ 10:30 am: aty Reed Larsen for plntf 
Notice of DepOSition of TAra Tanner on Robert C Naftz 
7-13-2010 @ 1:30 pm: aty Reed Larsen for plntf 
Notice of DepOSition of Connie Funk on Robert C Naftz 
7-13-2010 @ 3:30 pm: aty Reed Larsen for plntf 
Udlt:. Of l.t::i.t::U I I 
Time: 09:36 AM 
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::»IXtn •• .. f1ICI81 Ulstrlct Court - Bannock County 
ROAReport 
Case: CV-2009-0003869-PI Current Judge: Robert C Naftz 
Judy Nield vs. Pocatello Health Services, Inc. 
User: DCANO 
Judy Nield vs. Pocatello Health Services, Inc. 
Date Code User 
6/29/2010 CAMILLE 
7/2/2010 CAMILLE 
7/8/2010 CAMILLE 
CAMILLE 
CAMILLE 
CAMILLE 
CAMILLE 
CAMILLE 
CAMILLE 
CAMILLE 
CAMILLE 
'/22/2010 CAMILLE 
'/26/2010 CAMILLE 
CAMILLE 
CAMILLE 
>/4/2010 HRSC NICOLE 
/6/2010 CAMILLE 
120/2010 HRVC NICOLE 
Notice of Depositon of Debra Cheatum on 
7-14-2010 @ 8:30 am: aty Reed Larsen 
Judge 
Robert C Naftz 
Notice of service - First Supplemental Answers to Robert C Naftz 
Plntfs First set of Interrog and requests for 
Production of Documents and this Notice: aty 
Keely Duke 
Amended Notice of Deposition of connie Funk on Robert C Naftz 
7-13-2010 @ 1pm: aty Reed Larsen for plntf 
Amended Notice of Deposition of Debra Robert C Naftz 
Cheatum; set for 7-13-2010 @ 2pm: aty Reed 
larsen for plntf 
Amended Notice of Deposition of Melody Lee on Robert C Naftz 
7-13-2010 @ 3pm: aty Reed Larsen for plntf 
Amended Notice of Deposition of Lachelle Pratt Robert C Naftz 
on 7-14-2010 @ 8am: aty Reed Larsen for plntf 
Amended Notice of Deposition of Dana Robert C Naftz 
Camphouse on 7-14-2010 @ 9am: aty Reed 
Larsen for plntf 
Amended Notice of Deposition of Mary Akina on Robert C Naftz 
7-14-2010 @ lOam: aty Reed Larsen for plntf 
Amended Notice of Deposition of Wendy Robert C Naftz 
Sneddon on 7-14-2010 @ 11am: aty Reed 
Larsen for plntf 
Amended Notice of Deposition of Jill Schuette on Robert C Naftz 
7-14-2010 @ 1:30 pm: aty Reed Larsen for plntf 
Amended Notice of Deposition of Tara Tanner on Robert C Naftz 
7-14-2010 @ 2:30 pm: aty Reed Larsen for plntf 
Defendants Pocatello care and Rehabilitation Robert C Naftz 
Centers expert witness disclosure; aty Keely 
Duke 
Motion for stay of Proceedings; aty Reed Larsen Robert C Naftz 
for plntf 
Affidavit of Reed Larsen in Support of Motion to Robert C Naftz 
Stay Proceedings; aty Reed Larsen for pltnf 
Notice of service - Def Pocatello Health services Robert C Naftz 
Inc. Pocatello Care and Rehabilitation Centers 
Answers to Plntfs First set of Interog. aty Keely 
Duke fordef 
Hearing Scheduled (Motion for Summary 
Judgment 09/13/201001 :30 PM) 
Robert C Naftz 
Notice of Hearing; set for Plntfs Motion for Stay Robert C Naftz 
of Proceedings: on 8-23-2010 @ 1 :30 pm: aty 
Reed Larsen for plntf 
Hearing result for Motion for Summary Judgment Robert C Naftz 
held on 09/13/2010 01 :30 PM: Hearing Vacated 
upon request of Defendant 
..... _,,_. VI 18-1"-\0111 
Time: 09:36 AM 
Page 4 of 10 
..,IALII ."IUI&lcll LlISUICt I,.;oun: - tsannOCk county User: DCANO 
Case: '-2CI09··00103EI69··PI Current Judge: Robert C Naftz 
Judy Nield vs. Pocatello Health Services, Inc. 
Judy Nield vs. Pocatello Health Services, Inc. 
Date Code 
8/20/2010 HRVC 
8/23/2010 HRVC 
8/24/2010 HRSC 
10/8/2010 
10/21/2010 CONT 
0/2812010 
1/15/2010 
User 
NICOLE 
CAMILLE 
NICOLE 
CAMILLE 
NICOLE 
CAMILLE 
CAMILLE 
CAMILLE 
DCANO 
NICOLE 
CAMILLE 
CAMILLE 
CAMILLE 
CAMILLE 
CAMILLE 
CAMILLE 
CAMILLE 
Hearing result for Motion held on 08/23/2010 
01 :30 PM: Hearing Vacated Motion for Stay of 
Proceedings upon request of Plaintiff 
Stipulation to Vacate; aty Reed Larsen for plntf 
Hearing result for Jury Trial held on 11/16/2010 
09:00 AM: Hearing Vacated 10-12 days 
requested 
Judge 
Robert C Naftz 
Robert C Naftz 
Robert C Naftz 
Order granting Stipulation to Vacate Trial; s/ Robert C Naftz 
Judge Naftz 8-20-2010 (this matter shall be reset 
to 2-15-28, 2011) 
Hearing Scheduled (Motion for Summary 
Judgment 11/08/201001:30 PM) 
Robert C Naftz 
Defendant Pocatello Health services, Inc DBA Robert C Naftz 
Pocatello care and rehabiltation centers Motin for 
Summary Judgment; aty Keely Duke for def 
Memorandum in Support of Def Pocatello Health Robert C Naftz 
Services, Inc DBA Pocatello Care and 
Rehabilitation Centers Motion for summary 
Judgment; aty Keely Duke 
Affidavit of Keely Duke in Support of Defendant Robert C Naftz 
Pocatello care and Rehabilitation centers Motion 
for Summary Judgment; aty Keely Duke for def 
Affidavit of Thomas J. Coffman, MD, in Support of Robert C Naftz 
Defendant Pocatello Health Services. Inc. D/B/A 
Pocatello Care and Rehabilitation Centers Motion 
for Summary Judgment; Keely E. Duke, Attys for 
Dfdts. 
Continued (Motion for Summary Judgment Robert C Naftz 
12/13/2010 01 :30 PM) Defendant's Motion upon 
request of defense 
Notice of Deposition of Laree Dun on 11-9-2010 Robert C Naftz 
@ 9am: aty Javier Gabiola 
Notice of Deposition of Joyce Maxfield on Robert C Naftz 
11-9-2010 @ 1 pm: aty Javier Gabiola for plntf 
Notice of Deposition of Thomas Coffman MD: Robert C Naftz 
on 11-11-2010 @ 9:30am: aty Javier Gabiola 
for plntf 
Notice of Deposition Derick Glum on 11-16-2010 Robert C Naftz 
@ 9:30 am: aty Javier Gabiola for plntf 
Notice of Depositon of Marji Brim on 11-19-2010 Robert C Naftz 
@ 1 :30pm: aty Javier Gaboiola for plntf 
Stipulation to vacate trial and amend scheduling Robert C Naftz 
order; aty Keely Duke 
Amended Notice of Deposition of Thomas J Robert C Naftz 
Coffman, MD: (11-19-20109am) aty Javier 
Gabiola for plntf 
uate: tsll Z/ZU11 
Time: 09:36 AM 
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Sixth "Idicial District Court - Bannock County 
ROAReport 
Case: CV-2009-0003869-PI Current Judge: Robert C Naftz 
Judy Nield vs. Pocatello Health Services, Inc. 
User: DCANO 
Judy Nield vs. Pocatello Health Services, Inc. 
Date Code 
11/15/2010 
11/18/2010 
11/29/2010 
1/30/2010 HRSC 
2/112010 
2/2/2010 
User 
CAMILLE 
CAMILLE 
CAMILLE 
CAMILLE 
CAMILLE 
CAMILLE 
CAMILLE 
CAMILLE 
CAMILLE 
CAMILLE 
NICOLE 
CAMILLE 
CAMILLE 
CAMILLE 
CAMILLE 
CAMILLE 
CAMILLE 
Judge 
Amended Notice of Deposition of Joyce Maxfield; Robert C Naftz 
settor Joyce Maxfield on 11-17-2010 1 pm): aty 
Javier Gabolia for plntf 
Amended Notice of Deposiiton of Derrick Glum; Robert C Naftz 
on 11-16-2010 @ 8:30 am: aty Javier Gabolia 
for plntf 
Amended Notice of hearing; set for 12-13-2010 Robert C Naftz 
@ 1 :30 pm: aty Keely Duke for Def. 
Defendant Pocatello care and rehabilitation Robert C Naftz 
centers first supplemental expert witness 
disclosure; aty Keely Duke 
Amended Notice of Deposition of Laree Dunn on Robert C Naftz 
11-17-2010 @ gam: aty Javier Gabiola for p Intf 
Memorandum in support of Plaintiffs Motion to Robert C Naftz 
Strike the Affidavit of Dr. Coffman: aty Reed 
Larsen for plntf 
Motion to continue hearing on Summary Robert C Naftz 
Judgment or in the Alternative Additional time to 
suppplement the record: aty Reed Larsen for 
plntf 
Memorandum in support of pints motion to Robert C Naftz 
continue hearing on summary judgment or in the 
alternative additional time to supplement the 
record; aty Reed Larsen for plntf 
Memorandum in opposition to defendants motion Robert C Naftz 
for summary judgment; aty Reed Larsen for 
plntf 
Affidavit of Reed Larsen in support of plntfs Robert C Naftz 
opposition to defs motion for summary judgment; 
aty Reed Larsen for plntf 
Hearing Scheduled (Motion 12/13/201001:30 Robert C Naftz 
PM) Motion to Strike Affidavit of Dr. Coffman 
Affidavit of Suzanne Frederick; aty Suzann 
Frederick for plntf 
Robert C Naftz 
Motion to strike the Affidavit of Dr. Coffman; aty Robert C Naftz 
Reed Larsen for plntf 
Affidavit of Javier Gabiola in support of plntfs Robert C Naftz 
motion to continue hearing on summary judgment 
or in the alternative additional time to 
supplemental the record: aty Reed Larsen for 
plntf 
Affidavit of Hughes Selznick, MD; aty Reed Robert C Naftz 
Larsen for plntf 
Affidavit of Sidney Gerber; Robert C Naftz 
Notice of hearing; set for 12-13-2010 @ 1 :30 Robert C Naftz 
pm: aty Reed Larsen for plntf 
Vellt::. 01 I£I£U I I ::IIX," • .. ·QlClal UISlrlCI \lOUn: - l::SannOCk county User: DCANO 
Time: 09:36 AM ROAReport 
Page 6 of 10 Case: Current Judge: Robert C Naftz 
Judy Nield vs. Pocatello Health Services, Inc. 
Judy Nield vs. Pocatello Health Services, Inc. 
Date Code User 
12/6/2010 CAMILLE 
CAMILLE 
CAMILLE 
CAMILLE 
CAMILLE 
CAMILLE 
CAMILLE 
12/8/2010 CO NT NICOLE 
CAMILLE 
2/9/2010 CINDYBF 
CINDYBF 
CINDYBF 
2/17/2010 CAMILLE 
121/2011 HRVC NICOLE 
Judge 
Motion to strike portions of the affidavit s of Hugh Robert C Naftz 
Selznick, MD Suzanne Frederick and Sidney 
Gerber; aty Keely Duke for def 
Memorandum in Opposition to plntfs Motion to Robert C Naftz 
continue hearing on summary Judgment or in the 
Alternative Additional time to supplement the 
record: aty Keely Duke for def 
Motion to Shorten Time Regarding Motin to Strike Robert C Naftz 
Portions of the Affidavits of Hugh Selznick, MD 
Suzanne Frederick and Sidney Gerber; aty 
Keely Duke for def 
Notice of Hearing regarding motion to strike Robert C Naftz 
portions of the affidavit s of Hug Selznick, MD 
Suzann Frederick and Sidney Gerber: aty 
KeelyDuke for def 
Memorandum in Opposition t oplntf to plntfs Robert C Naftz 
motion to strike the affidavit of Dr. Coffman; aty 
Keely Duke for def 
Reply Memorandum in support of def pocatello Robert C Naftz 
Health services, Inc DBA Pocatelkrcare and 
rehabiliation centers motion for summary 
judgment. aty Keely Duke for Def 
Memorandum in support of motion to strike 
portions of the affidavit of Hugh Selznick, MD 
Suzanne Frederrick and Sidney Gerber; aty 
Keely Duke 
Continued (Jury Trial 10/25/201109:00 AM) 
10-12 days requested; 9 scheduled 
Robert C Naftz 
Robert C Naftz 
Order granting stipulation to amend scheduling Robert C Naftz 
order; s/ Judge Naftz 11-22-2010 
Reply Memorandum in Support of Plaintiff's Robert C Naftz 
Motion to Continue Hearing on Summary 
Judgment or in the Alternative Additional Time to 
Supplement the Record- by PA Larsen. 
Reply Memorandum in Support of Plaintiff's Robert C Naftz 
Motion to Strike the Affidavit of Dr. Coffman- by 
PA Larsen. 
Memorandum in Opposition to Defendants Robert C Naftz 
Motion to Strike Portions of the Affidavits of Hugh 
Selznick, MD, Suzanne Frederick and Sidney 
Gerber- by PA Larsen. 
Notice of service - Plaintiffs Second set of Robert C Naftz 
Discovery to Defendant: aty Javier Gabiola for 
plntf 
Hearing result for Motion held on 12/13/2010 Robert C Naftz 
01 :30 PM: Hearing Vacated Motion to Continue 
Hearing on Summary Judgment; withdrawn by 
Plaintiff 
uate: till ~UU11 
Time: 09:36 AM 
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Sixth Idicial District Court - Bannock County 
ROAReport 
Case: CV-2009-0003869-PI Current Judge: Robert C Naftz 
Judy Nield vs. Pocatello Health Services, Inc. 
User: DCANO 
Judy Nield vs. Pocatello Health Services, Inc. 
Date Code User 
1/21/2011 DCHH NICOLE 
DCHH NICOLE 
CAMILLE 
2/4/2011 CAMILLE 
CAMILLE 
2/8/2011 HRSC NICOLE 
219/2011 CAMILLE 
2118/2011 CAMILLE 
U24/2011 STIP DCANO 
U25/2011 CONT NICOLE 
CAMILLE 
\/3/2011 ORDR DCANO 
:/28/2011 INHD BRANDY 
>13/2011 HRVC BRANDY 
CAMILLE 
Hearing result for Motion held on 12113/2010 
01 :30 PM: District Court Hearing Held 
Court Reporter: Stephanie Davis 
Number of Transcript Pages for this hearing 
estimated: less than 100 pages 
Motion to Strike Affidavit of Dr. Coffman 
Judge 
Robert C Naftz 
Hearing result for Motion for Summary Judgment Robert C Naftz 
held on 12/13/2010 01 :30 PM: District Court 
Hearing Held 
Court Reporter: Stephanie Davis 
Number of Transcript Pages for this hearing 
estimated: less than 100 pages 
Defendant's Motion 
Memorandum Decision and Order; Defendants Robert C Naftz 
Motion for Summary Judgment is hereby 
GRANTED: s/ Judge Naftz 1-21-2011 
Plaintiffs motion for reconsideration; aty Reed Robert C Naftz 
Larsen for plntf 
Memorandum in support of Plaintiffs Motion for Robert C Naftz 
Recosnsideration; aty Reed Larsen for plntf 
Hearing Scheduled (Motion 02/28/2011 01 :30 Robert C Naftz 
PM) Motion for Reconsideration (Plaintiff) 
Notice of hearing; set for plntf motion for Robert C Naftz 
reconsideration on 2-28-2011 @ 1 :30 pm: aty 
Javier Gabiola for plntf 
Pocatello Health services, inc dba Pocatello care Robert C Naftz 
and rehabilitation centers Memorandum in 
opposition to plntfs motion for reconsideration; 
aty Keely Duke for def 
Stipulation to Vacate Hearing on Motion for Robert C Naftz 
Reconsideration; Keely E. Duke, Atty for Dfdts. 
Continued (Motion 03/28/2011 01 :45 PM) Robert C Naftz 
Motion for Reconsideration (Plaintiff) per stipulatin 
Reply Memorandum in support of plaintiffs motion Robert C Naftz 
for reconsideration; aty Reed Larsen 
Order Granting Stipulation to Vacate Hearing on Robert C Naftz 
Plaintiff's Motion for Reconsideration; Javier L. 
Gabiola, Atty for Plntfs. 
Hearing result for Motion held on 03/28/2011 Robert C Naftz 
01 :45 PM: Interim Hearing Held Motion for 
Reconsideration (Plaintiff) 
Hearing result for Jury Trial held on 10/25/2011 Robert C Naftz 
09:00 AM: Hearing Vacated 10-12 days 
requested; 9 scheduled 
Memorandum Decision and Order,- Plaintiffs 
Motion for rexonsideration is hereby DENIED; 
court will prepare judgment: sf Judge Naftz 
Robert C Naftz 
Date: 8/12/2011 
Time: 09:36 AM 
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District Court - Bannock County 
ROAReport 
Case: CV-2009-0003869-PI Current Judge: Robert C Naftz 
Judy Nield vs. Pocatello Health Services, Inc. 
User: DCANO 
Judy Nield vs. Pocatello Health Services, Inc. 
Date 
5/3/2011 
5/12/2011 
5/1712011 
;/18/2011 
il19/2011 
/24/2011 
/25/2011 
126/2011 
Code 
JDMT 
CSTS 
APSC 
NOTC 
MISC 
HRSC 
CSTS 
MISC 
User 
CAMILLE 
CAMILLE 
NOELIA 
DCANO 
DCANO 
DCANO 
CAMILLE 
CAMILLE 
CAMILLE 
CAMILLE 
CAMILLE 
NICOLE 
NICOLE 
DCANO 
CAMILLE 
CAMILLE 
CAMILLE 
Judge 
Judgment; court DENIED the plntt Motion for Robert C Naftz 
reconsideration, court is hereby ordered and 
adjudged that all of the plntts claims against the 
def in this matter are dismissed withprej: sl 
Judge Naftz 5-3-2011 
Case Status Changed: Closed Robert C Naftz 
Filing: L4 - Appeal, Civil appeal or cross-appeal to Robert C Naftz 
Supreme Court Paid by: Larsen, Reed W 
(attorney for Nield, Judy) Receipt number: 
0016659 Dated: 5/12/2011 Amount: $101.00 
(Check) For: Nield, Judy (plaintiff) 
Appealed To The Supreme Court Robert C Naftz 
Notice of Appeal: Javier L. Gabiola, Atty for Robert C Naftz 
Plaintiff 
Received Check #27668 for $101.00 filing fee on Robert C Naftz 
Appeal and Check # 27669 for $100.00 for 
Deposit of Clerk's Record. 
Pocatello Health Services, Inc. dba Pocatello care Robert C Naftz 
and rehabilitation centers motion for costs; aty 
Keely Duke for Def. 
Pocatello Health services, Inc dba Pocatello care Robert C Naftz 
and rehailitation centers verified Memorandum of 
costs; aty Keely Duke for def 
Affidavit of ocunsel in support of Memorandum for Robert C Naftz 
fees and costs; aty Keely Duke for def 
Pocatello Health services, Inc's Memorandum in Robert C Naftz 
support of Motion to amend Judgment; aty Keely 
Duke for def 
Pocatello Health services, Inc's Motion to Amend Robert C Naftz 
Judgment; aty Keely Duke 
Hearing Scheduled (Motion 06/13/2011 02:00 Robert C Naftz 
PM) Motion for Costs 
Motion to Amend Judgment 
Case Status Changed: Closed pending clerk 
action 
CLERK'S CERTIFICATE OF APPEAL: Signed 
and Mailed to Counsel and SC on 5-24-11. 
Notice of hearing; aty Keely Duke for def 
Defendant Pocatello Health services, Inc's 
requests for additions to the clerks record; aty 
Keely Duke 
Robert C Naftz 
Robert C Naftz 
Robert C Naftz 
Robert C Naftz 
Plaintiffs Memorandum i n Opposition to Def Robert C Naftz 
Pocatello Health services, Inc. dba Pocatello care 
and rehabilitation centers motion to amend 
judgment and motion for costs; aty Reed larsen 
uate: ts/1:l/2011 Sixth I"dicial District Court - Bannock County User: DCANO 
Time: 09:36 AM ROAReport 
Page 9 of 10 Case: CV-2009-0003869-PI Current Judge: Robert C Naftz 
Judy Nield vs. Pocatello Health Services, Inc. 
Judy Nield VS. Pocatello Health Services, Inc. 
Date Code User Judge 
5/27/2011 CAMILLE Affidavit of Javier Gabiola in support of plaintiffs Robert C Naftz 
Memorandum in opposition to defs pocatello 
health services, Inc dba pocatello care and 
rehabilitation centers motion to amend judgment 
and motion for costs; aty Reed larsen 
6/2/2011 MISC DCANO IDAHO SUPREME COURT; Notice of Appeal Robert C Naftz 
received in SC on 5-26-11. Docket Number # 
38823-2011. Clerk's Record and Reporters 
Transcripts must be filed in SC on 8-3-11. 
(6-30-11 5 weeks prior). The following Transcritps 
to be lodged: Motion for Summary Judgment 
12-13-10 and Reconsideration 3-28-11. 
DCANO IDAHO SUPREME COURT; Clerk's Certificate Robert C Naftz 
filed with SC. Examine Title of Cert. if any 
corrections contact Dist. Clerk. Title in the Cert. 
must appear on all documents filed with SC. 
3/9/2011 DCANO Pocatello Health Services, Inc. dba Pocatello Robert C Naftz 
Care and Rehabilitation Center's Reply 
Memorandum in Support of Motion for Costs; 
Keely E. Duke, Atty for Defendants. 
DCANO Defendant Pocatello Health Services, Inc.'s Robert C Naftz 
Second Request for Additions to the Clerk's 
Record.! Keely E. Duke, Atty for Defendants. 
DCANO Pocatello Health Services, Inc.'s Reply Robert C Naftz 
Memorandum in Support of Motion to Amend 
Judgment; Keely E. Duke, Atty for Defendants. 
DCANO Pocatello Health Services, Inc. dba Pocatello Robert C Naftz 
Care and Rehabilitation Center's Amended 
Verified Memorandum of Costs; Keely E. Duke, 
Atty. for Defendants. 
j/10/2011 CAMILLE Affidavit of counsel in support of Pocatello health Robert C Naftz 
services, inc. dba Pocatello care and 
rehabilitation centers reply memorandum in 
support of motion for costs: aty Keely Duke for 
def 
;/16/2011 CAMILLE Plaintiffs request for additions to clerks record; Robert C Naftz 
aty Reed Larsen 
;/17/2011 DCHH NICOLE Hearing result for Motion held on 06/13/2011 Robert C Naftz 
02:00 PM: District Court Hearing Held 
Court Reporter: Stephanie Davis 
Number of Transcript Pages for this hearing 
estimated: less than 100 pages 
Motion for Costs 
Motion to Amend Judgment 
nO/2011 CAMILLE Minute Entry and Order; Plntts Motion to Amend Robert C Naftz 
Judgment and Motion for costs are DENIED: 
sl Judge Naftz 6-20-2011 
Uate: 8/12/2011 
Time: 09:36 AM 
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I, .diciai District Court - Bannock COli 
ROAReport 
Case: CV-2009-0003869-PI Current Judge: Robert C Naftz 
Judy Nield vs. Pocatello Health Services, Inc. 
Judy Nield vs. Pocatello Health Services, Inc. 
Date Code 
7/7/2011 MISC 
7/26/2011 
8/12/2011 MISC 
User 
DCANO 
DCANO 
DCANO 
IDAHO SUPREME COURT; Documents filed in 
SC. Defendant Pocatello Helath Serivces, Inco's 
Request for Additions to the Clerk's Record and 
Defendant Poctello Haelth Service, Inc.'s Second 
Request for Additions to the Clerk's Record. 
REPORTER'S TRANSCRIPTS received in Court 
Records on 7-26-11 from Stephanie Davis for the 
following hearings: Dfdts. Motn Summary Judge, 
Motion to Strike, Plntfs Motion to Strike and Motn 
to Continue held 12-13-10. Pltnfs. Motion to 
Reconsider held 3-28-11. 
CLERK'S RECORD RECEIVED IN Court 
Records on 8-12-11. 
User: DCANO 
Judge 
Robert C Naftz 
Robert C Naftz 
Robert C Naftz 
Keely E. Duke 
ISB #6044; ked@hallfarley.com 
Chris D. Comstock 
ISB #6581; cdc@bal1farley.com 
HALL, FARLEY, OBERRECHT & BLANTON, P.A. 
702 West Idaho, Suite 700 
Post Office Box 1271 
Boise. Idaho 83701 
Telephone: (208) 395-8500 
Facsimile: (208) 395-8585 
W:\4\4.S6g.I\Pleadings\('..()nlin~ MSJ hearillg-HFOB Opposition. doc 
.-~ .-. 
. -
Attorneys for Defendant Pocatello Health Services, Inc. d/b/a Pocatello Care and Rehab 
IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK 
JUDY NIELD, 
Plaintiff, 
VS. 
POCATELLO HEALTH SERVICES, INC., a 
Nevada corporation, d/b/a POCATELLO 
CARE AND REHAB, and JOHN DOES I-X, 
acting as agents and employees of 
POCATELLO HEALTH SERVICES, INC., 
d/b/a Pocatello Care and Rehab, 
Defendants. 
Case No. CV 09 3869 PI 
MEMORANDUM IN OPPOSITION 
TO PLAINTIFF'S MOTION TO 
CONTINUE HEARING ON 
SUMMARY JUDGMENT OR IN THE 
ALTERNATIVE ADDITIONAL 
TIME TO SUPPLEMENT THE 
RECORD 
COMES NOW, defendant Pocatello Health Services, Inc., d/b/a Pocatello Care and 
Rehab ("Pocatello Care and Rehab"), by and through its counsel of record, and submits the 
following in opposition to plaintiff's Motion to Continue Hearing on Summary Judgment or in 
the Alternative Additional Time to Supplement the Record. 
MEMORANDUM IN OPPOSITION TO PLAINTIFF'S MOTION 1'0 CONTINUE HEARING ON SUMMARY 
JUDGMENt OR. IN THE AL TERNA TIVE ADDITIONAL TIME TO SUPPLEMENT THE RECORD - 1 
1195 
I. INTRODUCTION 
Pocatello Care and Rehab fiied its Motion for Summary Judgment on October 7. 2010, 
and noticed the hearing tor November 8, 2010. Based upon request of opposing counsel, 
Pocatello Care and Rehab agreed to continue the hearing for over one month to December 13, 
2010, to allow plaintiff additional time to depose former Pocatel1o Care and Rehab employees, 
including Derrick Glum. Despite being given an additional month to oppose the motion for 
summary judgment, plaintiff is now requesting to continue th~ hearing. 
Plaintiff's motion to continue hearing or to supplement the record should be denied. 
Plaintiff seeks additional time to respond to Pocatello Care and Rehab's Motion for Summary 
Judgment. that was originally filed on October 7, 2010 in order to allow her to: pbduce an 
affidavit irom her own expert she has been unable to contact; produce an affidavit from an expert 
she faHed to timely disclose; and Jastly, to obtain a transcript of Pocatello Care and Rehab's 
Administrator Derrick Glum's deposition transcript. As discussed in more depth below, none of 
these reasons provides sufficient grounds to continue the hearing on Pocatello Care and Rehab's 
Motion for Summary Judgment. 
II. ARGUMENT 
A. Plaintiffs Request For Additional Time Or In The Alternative To 
Supplement The Record With An Affidavit From Dr. Shockley Is Improper. 
Plaintiff requests to continue the hearing in order to allow her additional time to provide 
an affidavit from Dr. Shockley. According to plaintiffs Memorandwn in Support of her Motion 
to Continue, Dr. Shockley is an infectious disease expert. Dr. Shock1ey has not been disclosed or 
even otherwise identified in this litigation. Pursuant to the Court's Scheduling Order. plaintiffs 
deadline to disclose her experts was April 20, 2010. Plaintiff failed to disclose an infectious 
disease expert at that time, or at any time to date, and is precluded from doing so now. 
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Originally, trial was set to commence on November 16, 2010. Pursuant to the court's 
scheduling order, plaintiff was required to disclose her experts on April 20, 2010, and her 
deadline to disclose any rebuttal experts was October 5, 2010. On October 15,2010, the panies 
submitted a Stipulation to Vacate Trial and Amend Scheduling Order. The stipulation reads in 
pertinent part, "[t]he parties further stipulate that the deadline for the parties to disclose expert 
witnesses has passed and are not renewed as a result of vacating the trial setting." Based upon 
the above Scheduling Order and the parties Stipulation to Vacate Trial and Amend Scheduling 
Order, plaintiff was required to disclose her experts as of April 20, 2010, or rebuttal expert by 
OeICber 5, 2010. Plaintiff cannot now ask to continue the Motion for Summary Judgment 
hearing to procure an affidavit from an expeh that has not yet been disclosed. 
B. Plaintiff Submitted aD Untimely Affidavit From Ms. Frederick. 
Although untimely, plaintiff was able to obtain an affidavit from their expert Suzanne 
Frederick. However, as explained in the Memorandum in Support of Motion to Strike Portions 
of the Affidavits of Hugh Selznick, M.D., Suzanne Frederick and Sidney Gerber, Pocatello Care 
Ms. Frederick's causation opinions are based upon insufficient evidence, contradicted by 
medical principles, speculative and thusly inadmissible. 
C. The Absence Of Mr. Glum'S Deposition Transcript Does Not Require 
Continuation Of The Hearing On PocateUo Care And Rehab's Motion For 
Summary Judgment. 
Mr. Glum was deposed on November 16,2010 and plaintiffs counsel requested that such 
deposition transcript be expedited. Whether the court reporter did or did not do that, Mr. Glum's 
deposition transcript is not of assistance in this Motion. The instant motion is based upon 
causation of Ms. Nield's contraction of MRSA and pseudomonas, and how there is insufticient 
evidence to establish she had not already contracted either bacterium at the time she was 
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admitted to Pocatello Care and Rehab. This crucial but limited question does not involve 
standard of care issues. As such, testimony from Pocatello Care and Rehab's then 
Administrator, Mr. Glum, is not relevant to the instant motion, and does not provide sufficient 
grounds to continue the hearing. 
Ill. CONCLUSION 
For the above-stated reasons, Pocatello Care and Rehab respectfully requests the Court 
deny plaintiff's Motion to Continue. 
DATED this ~ day of December, 2010. 
HALL, FARLEY, OBERRECHT & 
BLANTON, P .A. 
Bya;a;. ,~ 
Keely E. Duke - Of thi'iTinn 
Chris D. Comstock - Of the Finn 
Attomeys for Defendant Pocatello Health 
Services, Inc. d/b/a Pocatello Care and Rehab 
MEMORANDUM IN OPPOSITION TO PLAINTIFF'S MOTION TO CONTINUE HEARING ON SUMMARY 
JUDGMENT OR IN THE ALTERNATIVE ADDl1'IONAL TIME TO SUPPLEMENT THE RECOR.D - 4 
1198 
CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on the ,II- day of December, 2010, I caused to be served a 
true copy of the foregoing MEMORANDUM IN OPPOSITION TO PLAINTIFF'S 
MOTION TO CONTINUE HEARING ON SUMMARY JUDGMENT OR IN THE 
ALTERNATIVE ADDITIONAL TIME TO SUPPLEMENT THE RECORD, by the method 
indicated below, and addressed to each of the following: 
Reed W. Larsen 
COOPER & LARSEN, CHARTERED 
151 North 3td Avenue, 2nd Floor 
P.O. Box 4229 
Pocatello, ID 83205-4229 
Fax: (208) 235-1182 
Attorneys for Plaintiff 
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Q/yelecopy 
t6Q:d. tJ"- Keely E. Duke 
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Keely E. Duke 
ISB #6044; ked@hallfarJey.com 
Chris D. Comstock 
ISB #6581; cdc@hallfarley.com 
HALL, FARLEY, OBERRECHT & BLANTON, P.A. 
702 West Idaho, Suite 700 
Post Office Box 1271 
Boise, Idaho 83701 
Telephone: (208) 395-8500 
Facsimile: (208) 395-8585 
W :\4\4-568.1 \caption.doc 
Attorneys for Defendant Pocatello Health Services, Inc. d/b/a Pocatello Care and Rehabilitation 
Center 
IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK 
JUDY NIELD, 
Plaintiff, 
vs. 
POCATELLO HEALTH SERVICES, INC., a 
Nevada corporation, d/b/a POCATELLO 
CARE AND REHABILITATION CENTER, 
and JOHN DOES I-X, acting as agents and 
employees of POCATELLO HEALTH 
SERVICES, INC., d/b/a POCATELLO CARE 
AND REHABILITATION CENTER, 
Defendants. 
Case No. CV 09 3869 PI 
ORDER GRANTING STIPULATION 
TO AMEND SCHEDULING ORDER 
The Stipulation to Amend Scheduling Order having been reviewed, and good cause 
appearing therefore, IT IS HEREBY ORDERED as follows: 
That the trial in this matter, currently scheduled for February 15,2011 through March 2, 
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2011 IS hereby VACATED and reset for (jc1liHA;d5, 0-011. through 
~P,tL 4,~l!. Q,e~ g:'30I)G-fkQ ~dcr' 
IT IS FURTHER ORDERED: 
Pre-Trial Motions: all motions for summary judglTIentand motions to add claims for 
punitive damages pursuant to I.C. § 6-1604 must be filed and served so as to be heard not later 
than sixty (60) days before trial. All other non-dispositive pre-trial motions (including, but not 
limited to motions in limine or motions which seek to challenge the admissibility or foundation 
of expert testimony) must be filed and scheduled for hearing no less than fourteen (14) days 
before trial. Exceptions will be granted infrequently, and only when justice so requires. 
Discovery Cut-Offs: All discovery shall be propounded and served such that responses 
are due no later than thirty (30) days before trial. Any supplemental responses a party is required 
to make pursuant to I.R.C.P. 26(e) or the terms of an earlier discovery request shall also be 
served at least thirty (30) days before trial. Any supplementation of discovery required by the 
rule shall be made in a timely manner. 
Exhibits and Exhibit Lists: When and to the extent required to respond to 
interrogatories, requests for production or other discovery requests propounded by another party, 
a party must identify and disclose any documentary, tangible or other exhibits that party intends 
or reserves the right to offer at trial. Absent a showing of good cause and a lack of unfair 
prejudice to all other parties, any exhibit which has not been timely disclosed will be excluded. 
Without regard to whether discovery concerning a party's exhibits has been propounded, not less 
than seven (7) days prior to trial, each party shall: (A) lodge with the Clerk a completed exhibit 
list in the form attached to this order (Exhibit 1 attached) together with one complete, duplicate 
marked set of that party's proposed exhibits for the Judge's use during trial; and (B) deliver to 
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counsel for each other party a copy of the completed exhibit list and duplicate copy of that 
party's marked exhibits. The exhibit list and duplicate copies need not include exhibits which 
will be offered solely for the purpose of impeachment. Unless otherwise ordered, the plaintiff 
shall identify exhibits beginning with number "101," and the defendant shall utilize exhibits 
beginning with number "201." 
Jury Instructions: Jury instructions and verdict forms requested by a party shall be 
prepared in conformity with LR.C.P. SICa), and shall be filed with the Clerk (with an electronic 
set sent to the judge at maftz@bannockcounty.us at least seven (7) days before trial. Requested 
instructions not timely submitted may not be included in the court's preliminary or final charge. 
Parties may submit additional or supplemental instructions to address unforeseen issues or 
disputes arising during trial. 
Trial Briefs: The Court encourages (but does not require) the submission of trial briefs 
which address important substantive or evidentiary issues each party expects to arise during trial. 
Any trial briefs shall be prepared, exchanged between the parties, and lodged with the Clerk at 
least ten (10) days prior to trial. 
The deadlines for adding new parties or claims (other than claims for punitive damages) 
have passed and are not renewed as a result of vacating the trial setting. 
The deadline for the parties to disclose expert witnesses has passed and are not renewed 
as a result of vacating the trial setting. 
DATED this ~ day of November, 2010. 
BY:~C.~ 
District Judge 
ORDER GRANTING STIPULATION TO AMEND SCHEDULING ORDER - 3 
1202 
CERTIFICATE OF S~ 
I HEREBY CERTIFY that on the ~ day Of,.;, 010, I caused to be served a 
true copy of the foregoing ORDER GRANTING STIPULATION TO AMEND 
SCHEDULING ORDER, by the method indicated below, and addressed to each of the 
following: 
Reed W. Larsen 
COOPER & LARSEN, CHARTERED 
151 North 3rd Avenue, 2nd Floor 
P.O. Box 4229 
Pocatello, ID 83205-4229 
Fax: (208) 235-1182 
Attorneys for Plaintiff 
Keely E. Duke 
HALL, FARLEY, OBERRECHT & 
BLANTON, P.A. 
702 West Idaho, Suite 700 
Post Office Box 1271 
Boise, Idaho 83701 
Fax: (208) 395-8585 
Attorneys for Defendant Pocatello Health 
Services, Inc. d/b/a Pocatello Care and 
Rehabilitation Center 
du.s. Mail, Postage Prepaid 
o Hand Delivered 
o Overnight Mail 
o Telecopy 
d U.S. Mail, Postage Prepaid 
o Hand Delivered 
o Overnight Mail 
o Telecopy 
Deputy Clerk 
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Reed W. Larsen, ISB # 3427 
Javier L. Gabiola, ISB # 5448 
COOPER & LA.RSEN, CHARTERED 
151 North 3rd Avenue, 2nd Floor 
P. O. Box 4229 
Pocatello, ID 83205-4229 
Telephone: (208) 235-1145 
Facsimile: (208) 235-1182 
Attorneys for Plaintiff 
IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK 
JUDY NIELD, 
Plaintiff, 
vs. 
POCATELLO HEALTH SERVICES, INC., 
a Nevada corporation, d/b/a 
POCATELLO CARE AND 
REHABILITATION CENTER, and 
JOHN DOES I-X, acting as 
agents and employees of POCATELLO 
HEALTH SERVICES, INC., d/b/a 
POCATELLO CARE AND 
REHABILITATION CENTER, 
Defendants. 
) Case No. CV-09-3869-PIe-
) 
) 
) REPLY MEMORANDUM IN SUPPORT 
) OF PLAINTIFF'S MOTION TO 
) CONTINUE HEARING ON SUMMARY 
) JUDGMENT OR IN. THE 
) ALTERNATIVE ADDITIONAL TIME 
) TO SUPPLEMENT THE RECORD 
) 
) 
) 
) 
) 
) 
) 
) 
) 
COMES NOW Plaintiff Judy Nield, by and through the undersigned counsel, and submits 
this Memorandum in Support of Plaintiffs Motion to Continue Hearing on Summary Judgment. 
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ARGUMENT 
1. PLAINTIFF MAY RETAIN AN INFECTIOUS DISEASE EXPERT FOR HER 
CASE IN CHIEF. 
Plaintiff reconsiders her position and at this time does not believe she will retain an 
infectious disease expert requiring a continuance of the summary judgment hearing. Plaintiff may, 
in the future, retain such an expert and reserves her right to do so, specifically for purposes of 
rebuttal. 
2. PCRC WAS NOT PREJUDICED IN RECEIVING MS. FREDERICK'S 
AFFIDA VIT ON NOVEMBER 30, 2010. 
PCRC has suffered no prejudice from receiving Ms. Frederick's affidavit 13 days prior to 
the hearing on summary judgment. PCRC timely submitted its opposition to Ms. Frederick's 
affidavit. Further, PCRC had Ms. Frederick's reports timely, which were attached to the Affidavit 
of Reed W. Larsen, filed 14 days prior to the hearing. Ms. Frederick's reports contain the same 
opinions Ms. Frederick stated in her affidavit. Thus, this issue is also moot. 
3. PLAINTIFF SUPPLEMENTED THE RECORD WITH DERRICK GLUM'S 
DEPOSITION, TO WHICH PCRC HAS NOT OBJECTED. 
In the supplemental affidavit of Reed W. Larsen, Plaintiff provided the Court with a copy 
of the deposition transcript of Derrick Glum. PCRC has not objected to Mr. Glum's deposition 
transcript being made a part of the record, and has suffered no prejudice. As a result, this issue is 
also moot. 
Based on the foregoing, Plaintiff respectfully requests that the Court consider the Affidavit 
of Suzanne Frederick and the Glum deposition transcript in its determination ofPCRC's motion for 
summary judgment. 
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DATED this _(_ day of December, 2010. 
COOPER & LARSEN, CHARTERED 
/) ''''-. .. BY:~ld:'7¥-' --""-,,,~=tt:~~' ='-:...qr.. L" ~".~, __ 
./REED W. LARS~ 
CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on this tf day of December, 2010, I served a true and correct 
copy of the above and foregoing document to the following person(s) as follows: 
Keely E. Duke 
Chris D. Comstock 
Hall, Farley, Oberrecht & Blanton 
P.O. Box 1271 
Boise, ID 8370 I 
rV ~ ~ U.S. Mail/Postage Prepaid o Hand Delivery 
[ ] Overnight Mail 
;i4" Facsimile: 208-395-8585 
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Reed W. Larsen (3427) 
Javier L. Gabiola (5448) 
COOPER & LARSEN, CHARTERED 
151 North 3rd Avenue, 2nd Floor 
P.O. Box 4229 
Pocatello, ID 83205-4229 
Telephone: (208) 235-1145 
Facsimile: (208) 235-1182 
Counsel Jar DeJendants 
IN THE DISTRICT COURT OF THE SIXTH mDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK 
JUDY NIELD, ) 
) 
Plaintiff, ) 
) 
vs. ) 
) 
POCATELLO HEALTH SERVICES, INC.,) 
a Nevada corporation, d/b/a ) 
POCATELLO CARE AND ) 
REHABILITATION CENTER, and ) 
JOHN DOES I-X, acting as ) 
agents and employees of POCATELLO ) 
HEALTH SERVICES, INC., d/b/a ) 
POCATELLO CARE AND ) 
REHABILITATION CENTER, ) 
) 
Defendants. ) 
) 
Case No. CV -09-3869-PI 
REPLY MEMORANDUM IN SUPPORT 
OF PLAINTIFF'S MOTION TO STRIKE 
THE AFFIDAVIT OF DR. COFFMAN 
COMES NOW Plaintiff Judy Nield, by and through the undersigned counsel, and submits 
this Reply Memorandum in Support of Plaintiffs Motion to Strike the Affidavit of Dr. Coffman. 
I. INTRODUCTION 
Dr. Coffman's affidavit, specifically ~~ 12, 14,22,23,24,25,26, and 27 of Dr. Coffman's 
affidavit are deficient, lacking in foundation and, by Dr. Cofman's own admissions, based on 
nothing more than speculation. Dr. Coffman's speculation is evidenced by his repeated use of terms 
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indicative of his admitted speculation: "[A ]ssume" ,"it appears", "it is not possible" (See "14,22, 
27), "possibility", "possible", "it is very possible" (See "23, 24), and "potentially" (,26). Such 
rampant speculation must be stricken or, in the alternative, not considered by the Court. 
II. ARGUMENT. 
A. Standard. 
Expert testimony offered in a medical malpracticeca.se, "like any other case, is governed by 
the rules of evidence regarding the opinion testimony oflay witnesses and experts under Idaho Rules 
of Evidence 701 and 702. " Sheridan v. St. Luke's Reg 'I Med. Ctr., 135 Idaho 775, 785, 25 P.3d 88, 
98 (2001). I.R.E. 702 provides: "If scientific, technical, or other specialized knowledge will assist 
the trier of fact to understand the evidence or to determine a fact in issue, a witness qualified as an 
expert by knowledge, skill, experience, training, or education, may testify thereto in the form of an 
opinion or otherwise. 
However, expert testimony that is based on speculation, is not admissible under Rule 702. 
Speculation, as it relates to expert testimony is defined as "the art of theorizing about a matter as to 
which evidence is not sufficient for certain knowledge." Karlson v. Harris, 140 Idaho 561, 564, 97 
P.3d 428, 432 (2004). 
An expert opinion that is speculative or unsubstantiated by facts in the record 
is inadmissible because it would not assist the trier of fact to understand the 
evidence or determine a fact that is at issue. Expert opinion that merely 
suggests possibilities would only invite conjecture and may be properly 
excluded." 
Id. [Emphasis added] [Internal citations omitted]. See also Jones v. Crawforth, 147 Idaho 
11, 205 P.3d 660 (2009) (expert opinions are only admissible if they assist the trier of fact in 
understanding the evidence or determining an issue offact);~Weeks v. E. Idaho Health Servs., 143 
Idaho 834, 838, 153 P.3d 1180, 1184 (2007) (expert opinion that is speculative, conclusory or 
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unsubstantiated by facts in the record does not assist the jury and is inadmissible). As discussed in 
greater detail in the remainder of this memorandum, peRC fails to meet its burden showing Dr. 
Coffman's affidavit meet the requisite evidentiary standards to be admissible. 
PCRC cites to Swallow v. Emergency Med. of Idaho, P.A., 138 Idaho 589, 67 P .3d 68 (2003), 
which is supportive of Judy's motion. There, the Idaho Sup_feme Court affirmed the trial court's 
decision precluding the speculation submitted by an expert, quoting the trial court's decision: 
There is no scientific evidence before me that has been tested, published, 
peer-reviewed or otherwise shown to be reliable which establishes that Cipro 
in any amount can cause heart attacks. Thus, the proffered testimony and 
evidence, regardless of other possible objections, really amounts to nothing 
more than speculation based on a temporal concurrence of events. A 
jury does not need the "assistance" ofthis type of "expert" testimony to 
draw the same speculative conclusion that Cipro caused the myocardial 
infarction in this case. 
Swallow, supra, 138 Idaho at 594,67 P.3d at 73 [Emphasis added]. The speculation found by the 
trial court in Swallow exist in Dr. Coffman's affidavit. 
B. Dr. Coffman submits no foundation in Paragraph 12 establishing any 
qualifications he can speculate as to what infections the wound culture 
technician found or that the 8-21-07 culture was an incomplete culture. 
Paragraph 12 of Dr. Coffman's affidavit, is still conclusory speculation. Dr. Coffman does 
not identify how he is trained or has experience in how a technician "does not culture every micro-
organism from a wound or fluid culture." He goes on to make-the abundantly overbroad statement 
that in every case, a technician does not perform a complete culture. This assertion is speculation, 
especially due to the fact that Dr. Coffman does not endeavor to contact the technician or obtain 
facts to support his patent speculation. 
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C. Dr. Coffman fails to provide adequate foundation in Paragraph 14 to take it out 
of the realm of speculation. 
Dr. Coffman and PCRC show nothing more than that he is speculating as to whether a 
MRSA screen was done, evidenced by the last sentence of Paragraph 14 that carries over from page 
4, to page 5, in his statement that "it appears" that Dr. Zimmerman's reference in his discharge 
summary of Judy Nield, to a negative MRS A screen refers to the culture taken, "and not an actual 
MRSA screening based on the lack of any MRSA screen report." Dr. Coffman incorrectly precludes 
that the 8-21-07 test was not a "screening" and goes on to speculate, "it is fair to assume that a 
MRSA screen was not performed." PCRC could and should have investigated the matter further. 
Neither it nor Dr. Coffman were precluded from contacting the facilities to ascertain what the wound 
culture technician did or did not do. PCRC has asserted its affirmative defense Judy did not contract 
MRS A or PA from its facility, and it is its burden to establish that defense. Perhaps PCRC 
performed a "screen" and never produced the documents. This is the same type of speculation 
PCRC asks the Court to accept. 
Again, Dr. Coffman goes on to conclude: "If Ms. Nield was not screened for MRSA, it is not 
possible to determine if she was MRSA colonized at the time she was admitted to Pocatello Care 
and Rehab on August 25, 2007." This is again supposition and conclusory speculation. Dr. 
Coffman's speculation is evident by his use of "If' indicative of his conclusory speculations. 
D. Paragraph 22 is inadmissible speculation, lacking foundation. 
F or the same reasons identifying the deficiencies in Paragraph 14, Dr. Coffman's speculation 
as to whether Judy Nield was MRSA or pseudomonas colonized at the time of her admission at 
PCRC lacks foundation. Dr. Coffman's speculation is again based on his unfounded conclusion that 
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the technicians did not properly screen or culture Judy's wounds. PCRC offers no valid explanation 
to meet its burden showing these conclusions are nothing other than inadmissible speculation. 
E. Paragraph 23 is based on speculative "possibility" and Dr. Coffman's guess that 
the 8-21-07 test did not culture all of Judy's wounds. 
Dr. Coffman, again, concludes, based on his speculation, whether each of Ms. Nield's 
wounds were cultured, leading to his conclusion, the wound culture "does not rule out the 
possibility Ms. Nield was colonized or infected with MRSA or pseudomonas." Dr. Coffman goes 
on to speculate, "[iJt is possible Ms. Nield had MRSA and/or pseudomonas in one or more, but not 
all of her wounds ... it is possible the swab was taken from one of the wounds in which she did not 
have MRS A and/or pseudomonas." The inadmissible nature of these statements is self-evident by 
Dr. Coffman's continuous use of "possible", which he uses several times. Again, this is speculative 
and conclusory, entirely void of any facts. 
PCRC makes the argument that "a negative wound culture does not have any bearing" as to 
Dr. Coffman's opinions whether Judy was MRSA or PA colonized at the time of her admission. 
Again, this is based on Dr. Coffman's supposition that Judy "may" have been MRSA or P A 
colonized at her admission, for which he offers no factuaLfoundation to make such a conclusion. 
Finally, as this is amotion for summary judgment, Dr. Coffman's guess as to the 8-21-07 test stating 
"wound, left leg" leading to his conclusion that only one wound was cultured, is just that, a guess. 
PCRC offers no testimony or affidavit through Dr. Coffman or anyone else that only one wound was 
cultured. Even if this were more than speculation, which it is not, PCRC is not entitled to that 
inference. 
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F. Paragraph 24 is Dr. Coffman's guess as to a false negative, void of any factual 
foundation. 
PCRC offers no factual foundation to make this paragraph admissible. Again, Dr. Coffman 
speculates that "[i]t is possible ... the culture did not grow out and identify [MRSA or 
pseudomonas] resulting in a false negative." This conclusion is based on no facts. Neither peRC 
nor Dr. Coffman ascertained to find any facts to support this or his final conclusion, "It is very 
possible MRSA andlor pseudomonas were present in the wound that was cultured ... but were not 
dominant microorganisms and were not grown out." It is interesting that Dr. Coffman readily 
adheres to this speculation regarding the 8-21-07 test, yet does not find any deficiencies with the 11-
9-07 test that found MRSA and P A. 
G. Paragraph 26 is inadmissible speculation, as Dr. Coffman offers no facts to 
show Judy was exposed to MRSA or PA from visitors. 
PCRC argues that simply because MRS A and P A are commonplace, any visitor Judy had 
exposed her to those infections. There are absolutely no facts to support any of Judy's visitors were 
colonized or infected with MRSA or PA. PCRC requires visitors to sign in when they visit a 
resident, yet did not obtain any facts to establish the visitors had MRS A or P A. This paragraph is 
again nothing but speculation. 
H. Dr. Coffman's guess in Paragraph 27 that "it appears" Judy's PA infection was 
resolved is inadmissible speculation. 
Dr. Coffman's admission that "it appears" Judy's infection was resolved by antibiotics and 
that "it appears" Judy had two different strains of pseudomonas are nothing but speculation. 
Finally, Dr. Coffman's conclusions must be tempered by his admission in paragraph 28 that 
"it is not possible to determine whether or not Ms. Nield was MRSA or pseudomonas colonized as 
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of the time she was admitted to [PCRC]. Additionally, Dr. Coffman's deposition testimony is 
further evidence of his speculation: 
added]. 
Q. So ifPCRC didn't follow infection control procedure, how are you able to 
rule out that Judy Nield did not contract MRS A at PCRC? 
*** 
A. Well, I don't think we can teU ..•• And we don't know where it came 
from. It had a susceptibility pattern that was sort of more consistent with the 
community-acquired strain than a hospital strain. So it makes you think it 
might have come from outside. But we just don't know. 
Q. Well, if PCRC is being cited for not following infection control 
procedure, so I mean they didn't follow that, would you be able to rule 
out that Judy didn't contract MRSA from PCRC? 
A. I can't rule out where she got it from. 
Affidavit of Reed W Larsen Exh. P (Dr. Coffman Deposition), p. 69, l. 18 to p. 3. [Emphasis 
Dr. Coffman's above-quoted admission supports the apparent speculation PCRC asks this 
Court to consider, which is not proper on summary judgment. 
III. CONCLUSION 
Based on the foregoing, Plaintiff respectfully requests that the Court grant her Motion to 
Strike the Affidavit of Dr. Coffman. 
DATED this ~ day of December, 2010. 
COOPER & LARSEN, CHARTERED 
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CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on this 9 th day of December, 2010, I served a true and correct 
copy of the above and foregoing document to the following person(s) as follows: 
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IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK 
JUDY NIELD, ) 
) 
Plaintiff, ) 
) 
vs. ) 
) 
POCATELLO HEALTH SERVICES, INC.,) 
a Nevada corporation, d/b/a ) 
POCATELLO CARE AND ) 
REHABILITATION CENTER, and ) 
JOHN DOES I-X, acting as ) 
agents and employees of POCATELLO ) 
HEALTH SERVICES, INC., d/b/a ) 
POCATELLO CARE AND ) 
REHABILITATION CENTER, ) 
) 
Defendants. ) 
) 
Case No. CV-09-3869-PI 
MEMORANDUM IN OPPOSITION TO 
DEFENDANTS' MOTION TO STRIKE 
PORTIONS OF THE AFFIDAVITS OF 
HUGH SELZNICK, M.D., SUZANNE 
FREDE-RICK AND SIDNEY GERBER 
COMES NOW Plaintiff Judy Nield (Judy), by and through the undersigned counsel, and 
submits this Memorandum in Support of Plaintiffs Memorandum in Opposition to Defendant 
Pocatello Care and Rehabilitation Center's (PCRC) Motion to Strike Portions of the Affidavits of 
Hugh Selznick M.D., Suzanne Frederick and Sidney Gerber. 
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I. INTRODUCTION 
Defendant's motion to strike portions of Dr. Selznick's, Suzanne Frederick's and Sidney 
Gerber's respective affidavits lacks merit. Dr. Selznick, a licensed physician who has practiced in 
Idaho for the past 17 years, and, who is also Judy's treating physician, properly relied on the only 
facts in the record, the August 21,2007 test and November 9,2007 tests, the Department of Health 
and Welfare (DHW) survey and letter of investigation ofPCRC, which confirmed that Judy was 
housed next to residents with MRSA and Pseudomonas aeruginosa (PA) and that PCRC violated 
infection prevention protocols, to conclude Judy was colonized and infected with MRSA and PA 
due to PCRC's negligence and breach of the standard of care. Dr. Selznick's opinions were, as he 
stated in his affidavit, to a reasonable degree of probability. Certainly, Dr. Selznick's opinions are 
admissible, as he does not speculate or state "possibilities." Dr. Selznick relied on the facts and 
documents in the record to properly reach his conclusions. 
Regarding Ms. Frederick and Mr. Gerber, their opinions are admissible. Both offered 
opinions that PCRC' s negligence led to Judy's becoming infected with MRSA and PA. Judy offered 
those affidavits in support of her opposition to PCRC's motion for summary judgment, specifically, 
its allegation that Judy cannot establish she contracted MRSA or PA due t6 PCRC's breach of the 
standard of care. l Both Ms. Frederick and Mr. Gerber relied on Dr. Selznick's report, the wound 
culture tests of August 21, 2007 and November 9, 2007, t~survey conducted by the DHW, the 
letter DHW sent to PCRC's administrator noting its violations of infection prevention procedures, 
the medical records and applicable statutes and regulations to reach their opinions PCRC breached 
1 Memorandum in Support of Defendant Pocatello Health Services, Inc. dba Pocatello Care and 
Rehabilitation Center's Motion for Summary Judgment, pp. 19-20 
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the standard of care. Mr. Gerber and Ms. Frederick do not offer any speculation; rather, the record 
correctly shows their opinions are well grounded in fact, void of speculation. 
PCRC's motion to strike is nothing more than a request -that the Court weigh the evidence, 
which the Court is not allowed to do on a motion for summary judgment. For these reasons, 
PCRC's motion to strike should be denied. 
II. STANDARD OF REVIEW 
LR.C.P. 56(e) provides, in pertinent part, as follows: 
Supporting and opposing affidavits shall be made on personal knowledge, 
shall set forth such facts as would be admissible in evidence, and shall show 
affirmatively that the affiant is competent to testify to the matters stated 
therein. 
The question of admissibility of affidavits under Rule 56( e) is a threshold question to be 
analyzed before reviewing motions for summary judgment, and a court must look at the affidavit to 
determine ifit alleges facts, which if true, would render the testimony admissible. Foster v. Traul, 
145 Idaho 24, 28, 175 P.3d 186, 190 (2007). 
Expert testimony offered in a medical malpractice case, "like any other case, is governed by 
the rules of evidence regarding the opinion testimony oflay witnesses and experts under Idaho Rules 
a/Evidence 701 and 702. " Sheridan v. St. Luke's Reg'l Med. Ctr., 135 Idaho 775, 785,25 P.3d 88, 
98 (2001). I.R.E. 702 provides: "If scientific, technical, or other specialized knowledge will assist 
the trier of fact to understand the evidence or to determine a fact in issue, a witness qualified as an 
expert by knowledge, skill, experience, training, or education, may testify thereto in the form of an 
opinion or otherwise. 
However, a court's determination under IRCP 56( e) must be tempered with the long-standing 
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summary judgment maxim: "[I]t is not the function of the trial court to weigh the evidence or to 
determine those issues." Merrill v. Duffy Reed Constr. Co.,82 Idaho 410, 414, 353 P.2d 657,659 
(1960). Furthermore, "[a] motion for summary judgment should be denied if the pleadings, 
admissions, depositions and affidavits raise any question of credibility of the witnesses or weight 
of the evidence." Merrill, supra, 82 Idaho at 414,353 P.2d at 659. 
III. ARGUMENT 
A. THE AFFIDA VITS, REPORTS AND OPINIONS OFFERED BY DR. SELZNICK, 
MS. FREDERICK AND MR. GERBER ARE ADMISSIBLE. 
1. Dr. Selznick's opinions are based on proper foundation and admissible. 
a. Dr. Selznick is qualified to provide his opinions on causation. 
Dr. Selznick is qualified to offer his opinions as to causation. PCRC attempts to discredit 
Dr. Selznick, claiming he is not an infectious disease specialist. As noted previously in Judy's 
opposition to PCRC's motion for summary judgment2, there is no requirement Dr. Selznick has to 
be an infectious disease specialist. See, Fosterv. Traul, 145 Idaho 24, 29,175 P.3d 186, 191 (2007) 
(there is no requirement that an expert witness be board-certified in the same specialty as the 
defendant in a malpractice action). Dr. Selznick is well-qualified to opine as to causation. Dr. 
Selznick is a licensed orthopedic surgeon, who has been licensed to practice medicine in Idaho since 
1993, as reflected at ~ 2 of his affidavit and his curriculum vitae attached thereto. Further, Dr. 
Selznick was Judy's treating physician. Dr. Selznick is familiar with the local standard of care, and 
correctly opined, based on facts in the record, as opposed to speculation offered by PCRC, Judy 
contracted MRS A and P A from PCRC. 
2Plaintiffs Memorandum in Opposition to Defendant's Motion for Summary Judgment, pp. 16-
17. 
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b. The medical records support Dr. Selznick's opinions Judy became 
colonized and infected with MRSA and P A from PCRC. 
PCRC's motion is not a Rule 56(e) motion; rather, it is a request asking the Court to 
improperly weigh the evidence in the record. Again, this is not allowed on summary judgment. See, 
Merrill, supra, 82 Idaho at 414,353 P.2d at 659 (1960) (it is not the court's function to weigh the 
evidence on summary judgment). PCRC's motion is based on nothing more than a disagreement 
between the supposition offered by its expert, and Dr. Selznick's opinion, which, contrary to the 
speculation offered by PCRC's expert, is based on the medical records. As PCRC correctly admits, 
Dr. Selznick's opinions Judy contracted MRS A and PA from PCRC are based on the August 21, 
2007 negative MRS A and P A test results and the subsequent positive results from the test on 
November 9,2007 test results, showing Judy had MRS A and PA, while she was under the supposed 
care of PCRC. See Affidavit of Hugh Selznick, MD, September 17, 2009 report, pp. 3-5. Dr. 
Selznick does not end his analysis there. As his report and affidavit reflect, Dr. Selznick reviewed 
Judy's medical records, over 42 pounds from 1995 to 2009. September 17, 2009 report, p. 1, ~ 2; 
pp. 2-9; appended Medical Record Review, pp. 1-11; November 25,2009 report, p. 1, ~ 2; appended 
Medical Record Review Additional Medical Records #2 and #3. 
Dr. Selznick also reviewed the DHW survey from 1-24-08 and the 2-19-08 investigation 
letter it sent to Derrick Glum, both of which showed Judy was housed next to and/or exposed to 
MRSA and PA infected residents and that PCRC's medical staff violated basic infection control 
prevention procedures, such as hand washing. September 17, 2009 report, p. 13, ~~ 4-5. Dr. 
Selznick's opinions go to the weight of the evidence, again, which is not the province of the Court 
to assess in summary judgment. As PCRC asks the Court to weigh the evidence, its motion to strike 
should be denied. 
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c. Dr. Selznick's opinion regarding causation of Judy's hip infection is 
admissible. 
PCRC's position on Dr. Selznick's opinion on the causation ofJudy's hip infection, is, again, 
an argument as to the weight of the evidence. PCRC's position is based on Dr. Coffman's 
speculative disagreement with Dr. Selznick, and its view ofthe medical records, nothing more. Dr. 
Selznick's opinion regarding the hip infection is based upon his review ofthe 42 pounds of medical 
records, as well as his medical expertise, as he relates and states to in his report. September 17, 2009 
report, pp. 2-20 and appended Medical Record Review, pp. 1-11; November 25,2009 report, pp. 
1-5 and appended Medical Record Review of Judy Nield, Additional Medical Records #2 and #3. 
Simply because PCRC's expert disagrees with Dr. Selznick does not provide a basis under the 
summary judgment rules or rules of evidence to exclude Dr. Selnick's opinions. To the contrary, 
Dr. Selnick's well-founded opinions, and all inferences that can reasonably drawn from them, are 
to be viewed in the light most favorable to Judy, and the Court cannot weigh such evidence. 
d. Paragraphs 6, 7 8 and 10 of Dr. Selznick's affidavit are admissible. 
For the reasons expressed earlier, Dr. Selznick's opinion in paragraph 6, regarding Judy's 
left lower leg wound issues, the need for left below knee amputation and her right hip infection are 
based on all of the records reviewed and relied upon by Dr. Selznick, including the 8-21-07 and 11-
9-07 wound culture tests, and thus, admissible. The last sentence of Pargraph 7, and the last two 
sentences of Paragraph 10 are also admissible, as Dr. Selznick's opinion Judy's acquiring MRS A 
and P A are, again, based on his review of the records and his medical expertise. Finally, as to 
paragraph 8, it is also admissible, again, considering Dr. Selznick's review ofthe records, his reports 
and his medical expertise, Judy's medical expenses were related to the MRSA and P A infections she 
contracted from PCRC's negligence and breach of the standard of care. 
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2. Ms. Frederick's opinions go to the negligence and breach ofstandard of care of 
peRC and are admissible. 
PCRC's objections to Ms. Frederick's opinions are plagued with the same deficiencies 
previously stated. PCRC again objects to Ms. Frederick's opinions on its interpretation of the 8-21-
07 wound culture test report, as well as the supposition of its expert it is not possible to determine 
whether Judy was colonized or infected with MRS A or PA prior to her admission to PCRC. This 
is an argument going to the weight of the evidence, nothing more. PCRC cannot ask this Court to 
weigh the evidence, as such is not permitted on summary judgment. For the reasons expressed as 
to Dr. Selznick's opinions, Ms. Frederick appropriately relies upon Dr. Selznick's opinion that Judy 
acquired MRSA and P A at PCRC. Such goes to the weight of the evidence, and all doubts and 
inferences are to be viewed against PCRC and in Judy's favor. 
Additionally, Ms. Frederick's opinions are based on proper foundation. Ms. Frederick 
reviewed a substantial amount of records, including the January 24 t\ 2008 survey ofPCRC by the 
Department of Health & Welfare, which found that the staff at PCRC failed to follow proper 
infection control prevention procedures, such as hand washing, which was the result of PCRC failing 
to properly instruct and train its employees on infection control and prevention measures. See 
Affidavit of Reed W. Larsen AjJ., Exh. Q (1-24-10 Survey reportfrom the Idaho Department of 
Health and Welfare, pp. 82-86); Exh. R (Suzanne Frederick 4-19-10 & 6-10-10 Reports, pp.2-4; pp. 
9-13; Affidavit o/Suzanne Frederick. Further, Ms. Frederick concludes that the January 24\ 2008 
Department of Health & Welfare review established that the nurses at PCRC, during wound care 
failed to follow the professional practice standards and facility policies to prevent infections, as 
nurses repeatedly failed to wash their hands at appropriate times during wound care procedures and 
follow proper precautions with a resident that had MRSA. See Larsen AjJ., Exh. R, pp. 10-11. 
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It must be remembered that PCRC raised the allegation that Judy cannot establish she 
contracted MRS A or PA due to PCRC's breach of the standard of care. Ms. Frederick, based upon 
her experience, education and training as a nurse, wound care nurse, and nursing administrator, her 
review ofthe medical records and applicable regulations and laws pertaining to care facilities, PCRC 
breached the standard of care and its breach was the cause of Judy's contracting MRSA and PA. 
Simply because PCRC disagrees with how Ms. Frederick interprets the records to reach her opinion 
is not a valid basis under I.R.c.P. 56( e) to strike her opiniotls:lrgoes to the weight ofthe evidence 
and PCRC's motion should be denied. 
3. Mr. Gerber's opinions go to PCRC's negligence and breach of standard of care 
and are admissible. 
Like Ms. Frederick, Mr. Gerber's opinions were offered in response peRC's position Judy 
cannot establish she contracted MRS A or PA due to PCRC's breach of the standard of care. 
PCRC's objection to Mr. Gerber's affidavit fail for the previously stated reasons, as its position is 
based on its interpretation of the records, which pertains to the weight of the evidence. 
Further, Mr. Gerber's opinions are based on sufficient foundation. Mr. Gerber looked at all 
of the records, including the tests of 8-21-07 and 11-9-07, the DHW survey and letter to PCRC 
regarding its violations of infection control procedures. See Affidavit of Sidney Gerber, Gerber 
Report, p. 2. PCRC myopically takes a portion of Mr. Gerber's opinions to conclude his opinions 
lack foundation. Judy invites the Court to review Mr. Gerber's report, in which he outlines his 
expertise as a care facility administrator, the records he reviewed, the regulations and laws he 
reviewed and cited that PCRC violated, to render his opinion PeRC's actions/omissions were "gross 
violations and significant deviations from the standard of care .... " Affidavit of Sidney Gerber, 
Gerber report, pp.1-9. Mr. Gerber also concluded that PCRC failed to provide an adequate and 
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sufficient, in addition to competent, nursing staff to provide necessary care to prevent Judy from 
contracting MRSA and PA from PCRC. According to Mr. Gerber, the nursing staff at PCRC "were 
not compliant with the ordinary standard of care and protocols established to prevent the spread of 
infection and in [Mr. Gerber's expert opinion], were reckless in not complying with essential and 
fundamental precautions established universally when nursing staff are in physical contact with all 
patients or residents i.e. routine had washing regardless of predisposition or risk factors involving 
MRSA." See Affidavit of Sid Gerber, Gerber Report, p. 8. 
PCRC disagrees with how Mr. Gerber interprets those records, but its disagreement, again, 
does not lead to the conclusion his opinions are unfounded and speCUlative. To the contrary, Mr. 
Gerber's report and affidavit show otherwise. Once again, Mr. Gerber's opinions go to the weight 
of the evidence. 
IV. CONCLUSION 
Based on the foregoing, Plaintiff respectfully requests that the Court deny PCRC's motion 
to strike portions of Dr. Selznick's, Ms. Frederick's and Mr. Gerber's affidavits. 
DATED this ~ day of December, 2010. 
COOPER & LARSEN, CHARTERED 
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IN THE DISTRICT COURT OF THE SIXm JUDICIAL DISTRICT OF THE STATE 
OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK 
JUDY NIELD, 
Plaintiff, 
vs. 
POCATELLO HEALTH SERVICES, INC., 
A Nevada corporation, d/b/a 
POCATELLO CARE AND 
REHABILITATION CENTER, and 
JOHN DOES I-X, acting as 
Agents and employees of POCATELLO 
HEALTH SERVICES, INC., d/b/a 
POCATELLO CARE AND 
REHABILITATION CENTER, 
Defendants. 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
INTRODUCTION . 
Case No. CV-2009-003869-PI 
MEMORANDUM DECISION 
and ORDER 
This case comes before this Court pursuant to a Motion for Summary Judgment 
submitted by the defendant, Pocatello Care and Rehabilitation-Center ("PCRC"). Pursuant to 
that motion, the Defendant argues there is no genuine issue of material fact regarding the 
Plaintiffs medical negligence claim against the Defendant since Plaintiff is unable to establish, 
as a matter of law, the necessary causation between anything PCRC did or did not do and her 
development of MRS A and pseudomonas. (PCRC's Mot. For Summ. J., Oct. 8,2010,2.) The 
Defendant submitted memorandums and affidavits in support of its motion. The Plaintiff 
submitted a memorandum in response and opposition to the Defendant's motion, with 
accompanying affidavits. In addition, Plaintiff submitted a motion to strike the affidavit of 
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Thomas J. Coffman, M.D. Defendant also submitted a motion to strike portions of the affidavits 
of Hugh Selznick, M.D., Suzanne Frederick and Sidney Gerber. 
This Court heard oral arguments regarding this matter on December 13,2010, taking the 
case under advisement. After receiving oral arguments and reviewing the entire file, this Court 
enters the following Memorandum Decision and Order. 
SUMMARY JUDGMENT STANDARD OF REVIEW 
Summary judgment shall be rendered "if the pleadings, depositions, and admissions on 
file, together with the affidavits, if any, show that there is no genuine issue as to any material fact 
and that the moving party is entitled to a judgment as a matter oflaw." IDAHO R. CIV. P. 56(c). 
The burden of establishing the absence of a genuine issue of material fact rests at all times with 
the party moving for summary judgment. Tingley v. Harrison, 125 Idaho 86, 89, 867 P.2d 960, 
963 (1994). This Court liberally construes the record in favor of the party opposing the motion 
and draws all reasonable inferences and conclusions in that party's favor. Friel v. Boise City 
Hous. Auth., 126 Idaho 484, 485,887 P.2d 29,30 (1994). If the evidence reveals no disputed 
issues of material fact, then summary judgment should be granted. Loomis v. City of Hailey, 119 
Idaho 434, 437,807 P.2d 1272, 1275 (1991). 
If the moving party challenges an element of the non-moving party's case on the basis 
that no genuine issue of material fact exists, the burden now shifts to the non-moving party to 
come forward with sufficient evidence to create a genuine issue of fact. Tingley, 125 Idaho at 90, 
867 P.2d at 964. Summary judgment is properly granted in favor of the moving party when the 
nonmoving party fails to establish the existence of an element essential to that party's case upon 
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2 
which that party bears the burden of proof at trial. Thomson, 126 Idaho at 530-31,887 P.2d at 
1037-38; Badell v. Beeks, 115 Idaho 101, 102, 765 P.2d 126, 127 (1988). The party opposing the 
summary judgment motion "may not rest upon the mere allegations or denials of that party's 
pleadings, but the party's response, by affidavits or as otherwise provided in this rule, must set 
forth specific facts showing that there is a genuine issue for trial." IDAHO R. CIV. P. 56(e) 
(emphasis added). "Creating only a slight doubt as to the facts will not defeat a summary 
judgment motion; a summary judgment will be granted whenever on the basis of the evidence 
before the court a directed verdict would be warranted or whenever reasonable minds could not 
disagree as to the facts." Snake River Equip. Co. v. Christensen, 107 Idaho 541, 549, 691 P.2d 
787, 795 (Idaho Ct. App. 1984). More than a slight doubt as to the facts is needed to forestall 
summary judgment. Petricevich v. Salmon River Canal Co., 92 Idaho 865, 871,452 P.2d 632, 
368 (1969). "Flimsy or transparent contentions, theoretical questions of fact which are not 
genuine, or disputes as to matters of form do not create genuine issues which will preclude 
summary judgment." Id. 
STATEMENT OF FACTS 
Plaintiff was taken to the Emergency Room of Portneuf Medical Center (PMC) on 
August 21,2007. Ms. Nield was suffering from four open wounds on her left leg, as well as 
cellulitis, and other medical conditions. While at PMC, at least one of her open wounds was 
tested for MRSA and pseudomonas, and the test results were negative for infection. At the time, 
no other testing was done to determine the presence ofMRSA. On August 25, 2007, Ms. Nield 
was admitted to PCRC to recuperate enough to have surgery on her hip so that she could have a 
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3 
hip replacement, as well as other prosthetic procedures done. During her time at PCRC, Ms. 
Nield's wounds were treated; however, the wounds did not receive regular assessments that had 
been ordered. (Nield, Opp'n Sum. J., Nov. 30, 2010, 4.) Ms. Nield's leg wounds were cultured 
on November 13, 2007. Again, there is no indication if all the leg wounds were cultured or if 
only one wound was cultured. The results showed that Ms. Nield tested positive for MRSA and 
pseudomonas infections. 
ISSUES 
1. Is Defendant entitled to summary judgment because the Plaintiff cannot establish what 
caused her to become infected with MRSA and pseudomonas? 
2. Is expert medical testimony required in order to prove causation in this case? 
DISCUSSION 
Defendant argues that in order to prevail on a medical negligence case a plaintiff must 
establish certain elements of proof: 
(a) The existence of a relationship to the plaintiff/patient; 
(b) A duty of care, recognized by law requiring the hospital to conform to a 
certain standard of care; 
(c) A breach of that duty by conduct which fails to meet the applicable standard 
of care; 
(d) Proximate cause, and; 
(e) Actual loss or damage. 
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More specifically, the Defendant asserts that the Plaintiff cannot prevail in her case since she can 
not prove causation. The Defendant relies upon the assertion that the Plaintiff is unable to 
establish a more probable than not basis that she contracted MRSA or pseudomonas at PCRC. 
Further, even if she could prove that she contracted these infections at PCRC, she cannot 
demonstrate that she contracted MRSA or pseudomonas due to any negligent actions by PCRC. 
As argued by the Defendant, in multiple causation cases the substantial factor test is used. 
(PCRC, Sum. 1., October 7, 2010, 23.) Where the substantial factor test is used, a jury is 
instructed that proximate cause is only established in a medical malpractice case if the jury finds 
that the defendant's negligence was a substantial factor in causing the plaintiff's injury. (PCRC, 
Sum. 1. at 23.) As such, the plaintiff must establish causation by competent expert medical 
testimony, since issues of medical causation are typically outside the competency, knowledge or 
experience of the jury. (PCRC, Sum. J. at 23-24.) The D~fendant argues that this case requires 
the assistance of expert medical testimony in order to establish how and where the plaintiff was 
infected with MRSA and pseudomonas. (PCRC, Sum. J. at 24.) The Defendant's Motion for 
Summary Judgment concludes that there is no material issue of fact since the Plaintiff cannot and 
has not proven, by way of competent expert medical testimony, how or where Ms. Nield 
contracted MRSA and pseudomonas. 
Plaintiff cites to Cramer v. Slater, 146 Idaho 868, 204 P.3d 508 (2009) for the 
proposition that: 
The question of proximate cause is one of fact and almost always for the jury ... 
[P]roximate cause is one of fact to be submitted to the jury and not a question of 
law for the court; if, upon all the facts and circumstances, there is a reasonable 
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5 
chance or likelihood of the conclusions of reasonable (people) differing, the 
question is one for the jury. Cramer v. Slater, supra, 146 Idaho at 875, 204 P.3d 
at 515 (2009). 
Plaintiff also relies upon Sheridan v. St. Luke's Region Medical Center for the proposition that: 
Unlike the elements of duty and breach of duty, there is no statutory requirement 
explicitly stating proximate cause in medical malpractice cases must be shown by 
direct expert testimony. Therefore, testimony admissible to show proximate 
cause in a medical malpractice case, like any other case, is governed by the rules 
of evidence regarding opinion testimony by lay witnesses and experts under Idaho 
Rules 701 and 702. 
135 Idaho 775, 785, 25 P.3d 88, 98 (2001). In support of her allegations against the 
Defendant, the Plaintiff relies on the affidavit of Hugh S. Selznick, M.D., F.AC.S., 
A.B.O.S. Dr. Selznick concludes the Plaintiff did not have a MRSA infection prior to 
entering PCRC, and he further opines that the plaintiff contracted pseudomonas during 
her hospitalization at PCRC. (Selznick, Record Review Report, September 17,2009, 18.) 
Plaintiff also relies on the affidavit of Suzanne Frederick a Registered Nurse in the state 
of Texas who, after reviewing the documents provided to her, opines that the plaintiff 
contracted MRSA and pseudomonas while at PCRC. (Frederick Aff. , 2-6, November 
29,2010.) Ms. Frederick further states that the nursing staff, Director of Nursing and the 
Administrator at PCRC acted negligently and recklessly and failed to meet the 
appropriate standard of care, which resulted in the Plaintiff contracting MRSA and 
pseudomonas. (Frederick Aff. at, 4-6.) Plaintiff also points to the affidavit of Sidney K. 
Gerber, a Licensed Facility Administrator, for his opinion that PCRC had gross violations 
and significant deviations from the standard of care which resulted in the Plaintiff s 
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InJunes. (Gerber Aff. ~ 4, November 23,2009.) Plaintifflggues these expert opinions 
are sufficient to show there is a reasonable likelihood that people could differ on the 
conclusion of where the plaintiff contracted MRSA and pseudomonas, creating a material 
issue of fact that would defeat Defendant's Motion for Summary Judgment. 
In deciding whether or not to grant Defendant's Motion for Summary Judgment, the 
Court must liberally construe the record in favor of the party opposing the motion. Friel, 126 
Idaho at 485. If the evidence reveals no disputed issues of material fact, then summary judgment 
should be granted. Loomis, 119 Idaho at 437. The issue before this Court on summary judgment 
is whether or not the Plaintiff can establish where and how she contracted MRSA and 
pseudomonas. The Defendant argues the Plaintiff has failed to establish this through any of her 
expert witnesses, including Hugh Selznick, M.D., Suzanne Fredrick, R.N. or Nursing Facility 
Administrator, and Sidney K. Gerber. Specifically, the Defendant takes issue with Dr. 
Selznick's lack of specialized training or knowledge regarding infectious disease and his 
inability to help a jury understand how and where a person may contract infectious diseases such 
as MRSA and pseudomonas. The Defendant further asserts that because of Dr. Selznick's lack 
of qualifications, he cannot ascertain to any medical certainty how and where the Plaintiff 
contracted MRSA and pseudomonas, and, therefore the Plaintiff cannot demonstrate proximate 
cause. Thus, no material issue of fact exists. 
In a medical malpractice case, proximate cause involves more than one possible cause of 
injury and is proven if it is shown that the defendant's conduct "was a substantial factor in 
bringing about the injury suffered by the plaintiff." Weeks v. Eastern Idaho Health Services, 143 
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Idaho 834, 839, 153 P.3d 1180, 1185 (2007). "The question of proximate cause is one of fact 
and almost always for the jury. Cramer v. Slater, 146 Idaho 868, 875, 204 P.3d 508,515 (2009). 
The Idaho Rules of Evidence govern the admission of testimony to prove proximate cause in 
medical malpractice cases. Coombs v. Curnow, 148 Idaho 129, 140,219 P.3d 453, 464 (2009). 
The Idaho Rules of Evidence do not require expert testimony to prove causation in such cases. 
However, this type of testimony is often necessary because the causative factors are not usually 
within the scope of knowledge or experience of a jury. Id. at 140,219 P.3d at 464. 
Rule 702 of the Idaho Rules of Evidence permits the admission of expert testimony only 
when 
the expert is a qualified expert in the field, the evidence will be of assistance to the trier 
of fact, experts in the particular field would reasonably rely upon the same type of facts 
relied upon by the expert in forming his opinion, and the probative value of the opinion 
testimony is not substantially outweighed by its prejudicial effect. 
Ryan v. Beisner, 123 Idaho 42, 47,844 P.2d 24,29 (Idaho Ct.App. 1992). Expert opinion which 
is speculative, conclusory, or unsubstantiated by facts in the record is of no assistance to the jury 
in rendering its verdict, and therefore is inadmissible. Id. at 46-47,844 P.2d at 28-29. The 
testimony of an expert is speculative when it ''theoriz[ es] about a matter as to which evidence is 
not sufficient for certain knowledge." Karlson v. Harris, 140 Idaho 561, 565, 97 P.3d 428, 432 
(2004). On the other hand, if an expert's reasoning or methodology underlying the opinion is 
scientifically sound and "based upon a 'reasonable degree of medical probability'" not a mere 
possibility, then the testimony will assist the trier of fact. Bloching v. Albertson's, Inc., 129 
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Idaho 844, 846-47, 934 P.2d 17, 19-20 (1997) (quoting Roberts v. Kit Mfg. Co., 124 Idaho 946, 
948,866 P.2d 969,971 (1993)). 
In deciding whether to admit expert testimony, a court must evaluate "the expert's ability 
to explain pertinent scientific principles and to apply those principles to the formulation of his or 
her opinion." Ryan, 123 Idaho at 46,844 P.2d at 28. Admitting the expert's testimony depends 
upon the validity of the expert's reasoning and methodology, not his or her ultimate conclusion. 
Id. at 46-47,844 P.2d at 28-29. As long as the principles and methodology behind a theory are 
valid and reliable, the theory need not be commonly agreed upon or generally accepted. Weeks, 
143 Idaho at 838, 153 P.3d at 1184. In such cases, the Idaho Supreme Court has allowed for the 
use of "differential diagnosis" to establish the reliability of an expert's opinion. 
Differential diagnosis involves an analysis of all hypotheses that might explain the 
patient's symptoms or mortality. Id After identifying all of the potential causes of 
symptoms, the expert then engages in a process of eliminating hypotheses in order to 
reach a conclusion as to the most likely cause. Id When using differential diagnosis a 
district court is justified in excluding the expert's testimony if the expert fails to offer an 
explanation why an alternative cause is ruled out. Id 
Weeks, 143 Idaho 834, 839, 153 P.3d 1180, 1185 (2007)(citing Clausen v. MlV New Carissa, 339 
F.3d 1049, 1060 (2003)). Additionally, a court must "distinguish scientifically sound reasoning 
from that of the self-validating expert, who uses scientific terminology to present unsubstantiated 
personal beliefs," but cannot "substitute its jUdgment for that of the relevant scientific 
community." Ryan, 123 Idaho at 46,844 P.2d at 28. 
The plaintiff may prove that the standard of care by PCRC was a substantial factor in 
bringing about her injury by direct evidence or by showing a "chain of circumstances from 
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which the ultimate fact required to be established is reasonably and naturally inferable." Weeks, 
143 Idaho at 839, 153 P.3d at 1185. Further, so long as the principles and methodology behind a 
theory are valid and reliable, the theory need not be commonly agreed upon or generally 
accepted. Id. at 838, 153 P.3d at 1184. The opinion from an expert does not meet the required 
standard of reliability when it is based on the mere temporal connection between the 
administration of a drug and a particular consequence. Swallow v. Emergency Med of Idaho, 
P.A., 138 Idaho 589, 593, 67 P.3d 68, 72 (2003). 
Our present case requires the testimony of experts to establish proximate cause of the 
injury suffered by the Plaintiff. The Plaintiff must prove that the Defendant's actions or non-
actions were a substantial factor in her contracting MRSA and pseudomonas. The process in 
which people contract infectious diseases is outside the scope of knowledge of a jury and 
requires the assistance of experts to explain how infections are contracted and spread. 
Dr. Selznick's affidavit states that he is an Orthopedic Surgeon, practicing medicine in 
Idaho since 1993. (Selznick, Aff. '2, November 24, 2010.) Selznick's Record Review Report 
states that he performed an arthroscopic procedure on the Plaintiff in 1995 and has reviewed 
medical records from December 1995 through April 2009. (Selznick Report at 1.) He goes on to 
state that a review of the record revealed that wound cultures were taken from the left lower 
extremity on August 21, 2007, and grew negative for the presence of MRSA and pseudomonas. 
(Selznick Report at 3.) Selznick also notes that no wound cultures were performed on the 
Plaintiff while in the care ofPCRC and that it was not until November 9,2007, that a wound 
culture performed by PortneufWound Care & Hyperbaric Clinic was done, which tested positive 
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for MRSA and pseudomonas. (Selznick Report at 4.) Based upon his review of the medical 
record, Selznick concludes that the Plaintiff did not have MRSA or pseudomonas prior to 
admission to peRC. (Selznick Aff. at ~ 5.) There is nothing in Selznick's affidavit that 
addresses the belief that because of the ubiquitous nature of MRSA and pseudomonas the 
Plaintiff may have been a carrier of MRSA and pseudomonas but was not infected at the time of 
her admission. Selznick does not explain why the culture of the leg wound would not have 
produced a false negative and why Plaintiff could only have contracted MRSA and pseudomonas 
while admitted at PCRC. 
In evaluating Selznick's affidavit and viewing it in the most favorable light to the 
Plaintiff, the Court must conclude that the validity of Dr. Selznick's reasoning and methodology 
regarding how the Plaintiff contracted MRSA and pseudomonas is without merit. Selznick 
makes a conclusion that because the Plaintiff was negative for MRSA and pseudomonas at the 
time of her admission to PCRC, but then tested positive for MRSA and pseudomonas prior to her 
discharge, then she must have contracted MRSA and pseudomonas while at PCRC. He does not 
address the other factors that could have been a substantial factor in causing the infections. His 
conclusions are speculative, conclusory, and unsubstantiated in light of the numerous ways the 
Plaintiff may have contracted these infections. Dr. Selznick failed to identify all of the potential 
causes of symptoms, eliminating hypotheses in order to reach a conclusion as to the most likely 
cause. Therefore, because the Plaintiff cannot satisfy her burden of proof by establishing how, 
when or where she contracted MRSA or pseudomonas, or that it was contracted as a result of a 
breach of the standard of care by PCRC, she is unable to establish the required element of 
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causation in her case. As such, no material issue of fact exists, and summary judgment is 
appropriate. 
However, in granting summary judgment in favor of the Defendant, this Court does not 
mean to suggest that Dr. Selznick does not possess the knQ'\vl~dge, skills or qualifications to 
address the question of causation, only that his current aff!.~~vit does not contain the reasoning or 
methodology required to assist the trier of fact in determining whether PCRC's actions were a 
substantial factor in the Plaintiff contracting MRSA and pseudomonas. Addressing those 
additional factors is essential to proving the element of causation in this type of case. 
Therefore, pursuant to the preceding discussion, the Defendant's Motion for Summary 
Judgment is hereby GRANTED. Based on that ruling, there is no need for this Court to address 
the Motions to Strike filed by the Plaintiff. 
IT IS SO ORDERED. 
Dated this ~l day of January, 2011. 
Copies to: 
Keely E. Duke . 
HALL, FARLEY, OBERRECHT & BLANTON, P.A. 
P.O. Box 1271 
Boise, ID 83701 
Reed W. Larsen 
COOPER & LARSEN, CHARTERED 
P.O. Box 4229 
Pocatello, ID 83205 
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IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK 
JUDY NIELD, 
Plaintiff, 
vs. 
POCATELLO HEALTH SERVICES, INC., 
a Nevada corporation, d/b/a 
POCA TELLO CARE AND 
REHABILITATION CENTER, and 
JOHN DOES I-X, acting as 
agents and employees of POCATELLO 
HEALTH SERVICES, INC., d/b/a 
POCATELLO CARE AND 
REHABILITATION CENTER, 
Defendants. 
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Case No. CV-09-3869-PI 
PLAINTIFF'S MOTION FOR 
RECONSIDERATION 
COMES NOW Plaintiff Judy Nield, by and through the undersigned counsel, pursuant to 
Idaho Rule of Civil Procedure 11(a)(2)(B), requests that the Court reconsider its decision granting 
summary judgment to Defendant. Plaintiff requests that the Court reconsider its initial decision, and 
deny Defendant's Motion for Summary Judgment. 
This Motion is supported by the record herein and the Memorandum in Support of Plaintiff s 
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Motion for Reconsideration, filed concurrently herewith. 
ORAL ARGUMENT IS REQUESTED. 
DATED this 4 day of February, 2011. 
COOPER & LARSEN, CHARTERED 
BY:~-
t7 REED W. LARSEN 
CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on this -L day of February, 2011, I served a true and correct 
copy of the above and foregoing document to the following person(s) as follows: 
Keely E. Duke 
Chris D. Comstock 
Hall, Farley, Oberrecht & Blanton 
P.O. Box 1271 
Boise, ID 83701 
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[ ] 
[] 
[ ] 
U.S. Mail/Postage Prepaid 
Hand Delivery 
Overnight Mail 
Facsimile: 208-395-8585 
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COOPER & LARSEN, CHARTERED 
lSI North 31'd Avenue, 2nd Floor 
P. O. Box 4229 
Pocatello, ID 83205-4229 
Telephone: (208) 235-1145 
Facsimile: (208) 235-1182 
Attorneys jar Plaintiff 
IN THE DISTRICT COURT OF THE SIXTH WDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK 
JUDY NIELD, ) 
) 
Plaintiff, ) 
) 
vs. ) 
) 
POCATELLO HEALTH SERVICES, INC., ) 
a Nevada corporation, d/b/a ) 
POCATELLO CARE AND ) 
REHABILITATION CENTER, and ) 
JOHN DOES I-X, acting as ) 
agents and employees of POCATELLO ) 
HEALTH SERVICES, INC., d/b/a ) 
POCATELLO CARE AND ) 
REHABILITATION CENTER, ) 
) 
Defendants. ) 
) 
Case No. CV -09-3869-PI 
MEMORANDUM IN SUPPORT OF 
PLAINTIFF'S MOTION FOR 
RECONSIDERATION 
COMES NOW Plaintiff Judy Nield ("Judy"), by and through the undersigned counsel, 
submits this Memorandum in Support of Plaintiffs Motion for Reconsideration, requesting that the 
Court deny Pocatello Care and Rehabilitation Center's (PCRC) Motion for Summary Judgment. 
INTRODUCTION 
Judy requests the Court reconsider its decision granting PCRC's motion for summary. The 
Court misapplied the summary judgment standard. Further, the Court required Judy to establish she 
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only could have contracted MRSA and P A while admitted to PCRC. Judy is not required to meet 
that standard; rather, Judy only needs to show a genuine issue of material fact exists, under the 
substantial factor test, that PCRC's conduct/omissions were a substantial factor in causing her 
injuries. Judy can and has met the substantial factor test establishing PCRC's negligence and breach 
of the standard of care. Through her experts, Dr. Selznick, Sid Gerber and Suzanne Frederick, as 
well as her own deposition testimony, Judy established a genuine issue of fact that PCRC's 
negligence and breach of the standard of care caused her injuries and damages. 
Additionally, the Court improperly weighed the evidence in concluding Dr. Selznick did not 
address "the belief' of the ubiquitous nature of MRSA and PA, that Judy may have been a carrier 
of those diseases but was not infected at the time of her admission, did not explain why the wound 
culture would not have produced a false negative and "why Plaintiff could only have contracted 
MRS A and pseudomonas while admitted at PCRC." Memorandum Decision and Order (Order), p. 
11.[Italics in original]. The Court further misapplied the substantial factor test in concluding "[Dr. 
Selznick] does not address the other factors that could have been a substantial factor in causing the 
infections." Id. [Emphasis added]. Again, Judy does not have to show why shonly contracted her 
infections at PCRC but that PCRC's acts and omissions were a substantial factor in her contracting 
those infections. 
The record shows Dr. Selznick properly drew a causal connection between PCRC's 
conduct/omissions to conclude Judy contracted MRS A and PA at PCRC. Like other medical 
experts, Dr. Selznick reviewed the medical records, such as the MRS A and PA testing documents, 
PCRC's treatment records ofJudy, and Department of Health and Welfare records establishing that 
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PCRC failed to follow infection prevention protocol. Dr. Selznick's analysis meets the standard for 
being admissible expert testimony. The Court acknowledged Dr. Selznick was qualified as an 
expert. Order, p. 12. Further, Dr. Selznick considered facts reasonably relied upon by other experts 
in his field, and his testimony will assist the jury in determining PCRC's negligence and breach of 
the standard of care. 
Also, the COUli discounted the opinions of Judy's other experts, Sid Gerber and Suzanne 
Frederick. Both Gerber and Frederick reviewed the same records that Dr. Selznick reviewed, in 
reaching their conclusions that PCRC breached the standard of care and that its omissions were gross 
violations of the type of care it and its staff should have given Judy. 
Simply because PCRC has an expert that disagrees with Judy's experts' opinions, which is 
what PCRC's motion amounts to, does not show PCRC has met its burden on summary judgment 
to establish there is no genuine issue of material fact. To the contrary, based on the record, and all 
reasonable inferences that are to be given to Judy, she has more than adequately shown genuine 
issues of fact exist such that the jury is to decide the issues of this case. Moreover, Dr. Selznick is 
the only expert who reached his opinions based on a reasonable degree of probability. PCRC's 
expert concluded "I can't rule out where she got it from" and "[w]ell, I don't think we can tell." 
PCRC's expert also concluded he does not know where, when or how Judy acquired PA. Ifany 
expeli ha.s not met the standards ofIRE 7021703, it is PCRC's expert. Further, the fact that PCRC's 
expert cannot rule out that Judy contracted MRSA and P A at PCRC raises genuine issues of fact. 
For these reasons, the COUli should reconsider its decision and deny PCRC's motion for 
summary judgment. 
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STATEMENT OF FACTS 
The following is a list of the facts the Court should review in reconsidering its Order: 
1. The Court found that Dr. Selznick possesses the requisite knowledge, skills and 
qualifications to address the question of causation. Order, p. 12. 
2. While at PMC, Judy was tested for MRSA and PA, and the test results were negative for 
those infections. Affidavit of Reed Larsen in Support of Plaintiff's Opposition to Defendant's 
Motion for SummalyJudgment, Exh. B. (Test results dated August 21-23,2007). 
3. There is no evidence in the record that, prior to her admission to PCRC, all of Judy's 
wounds were not cultured at PMC. Judy is entitled to the inference, as the non movant, that she was 
not colonized or infected with MRSA or P A prior to her admission, as her test results were negative. 
PMC met its standard of care to test for MRSA and PA, and those tests, as they were used in the 
ordinary course of Judy's care and treatment, said she was negative. 
4. PCRC relied on PMC's testing she was negative and not infected with MRSA or PA at 
the time it admitted her. 
5. There is also no dispute that PCRC did not test Judy for MRS A or PA prior to or during 
her stay at its facility. 
6. On November 13 th, 2007, Judy's left leg wounds were cultured. Larsen AjJ., Exh. H 
(November 13,2007 test reports). The test results showed Judy was positive for MRSA and PA. 
Id. 
7. It was not, and, is not the standard of care for PMC to do any more testing than it did, 
which PCRC's expect, Dr. Coffman acknowledged in his affidavit: "Screening incoming patients 
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for MRS A was not common practice as of August 2007, and was not a part of the standard of care.'" 
8. The Department of Health and Welfare documented PCRC's failure to follow infection 
prevention procedure in its survey on January 24, 2008 and cited PCRC for its deficiencies. Larsen 
Af!, Exh. M (January) 24, 2008 survey of PCRC), p. 85. Further, DHW cited PCRC for improper 
infection control, for failure to provide proper wound care using proper clean technique and 
universal precautions on a resident who had MRSA. Larsen AjJ., Exh. N (DHW 2-19-10 Letter to 
Derrick Glum), p. 3 
9. Judy testified in her deposition that her room was filthy, witnessed nurses who did not 
wash their hands or put on gloves prior to treating her, and that the nurses admitted it was too hard 
to wash and glove. Larsen Aff', Exh. 0 (Judy NieldDeposition),p. 127, I. 21 top. 128. I. 13; p. 131, 
1.10 to p. 132. I. 9. She also testified that she was housed next to a resident who had MRSA, and 
witnessed him walking in the hallway. Id., p. 139, I. 3-p. 140. I. 12. Judy was also told by CNAs 
at PCRC that PCRC was "working us to death" and that "(t]here's not even enough of us to cover." 
I d., p. 161. ll. 18 to 21. Judy also recounted that she would be left in a wheelchair for eight straight 
hours to get a pain pill. Id., p. 161, I. 22 to p. 162, I. 17. 
10. Judy's observations of the MRSA resident are continned by the DHW 2-19-2008 letter 
it sent to Mr. Glum. Larsen AfJ.. Exh. N, p. 3, ~ 3. That letter continned, by PCRC's admission, that 
while Judy was at PCRC, there were residents diagnosed with MRSA. See also, Affidavit of Dr. 
Selznick. September 19, 2009 report, p. 13, ~ 5. 
11. Further, as for PA, the DHW 1-24-2008 survey report noted that in August of 2007, 
'Affidavit of Thomas J. Coffman, MD in Support of Defendant Pocatello Services, Inc. 
DBA Pocatello Care and Rehabilitation Center's Motion for Summary Judgment, ~ 13. 
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there was a patient at PCRC who was treated for wound care and "pseudomonas cellulitis of both 
knees." Larsen Af!, Exh. M, p. 32; Affidavit of Dr. Selznick, September 17, 2009 report, p. J 3, ~ 
4. [Emphasis added]. 
12. PCRC's expert, Dr. Coffman could not rule out Judy contracted MRSA at PCRC, as he 
testified: "I can't rule out where she got it from." Larsen AjJ., Exh. P (Dr. Coffman Deposition), 
p. 69, I. J 8 to p. 3. [Emphasis added]. Further, Dr. Coffman's own affidavit amplifies that he cannot 
determine when Judy contracted MRSA or P A: "[I]t is not possible to determine when, where or 
how Ms. Nield became infected with MRS A or pseudomonas." See Affidavit of Thomas J. 
Coffman, MD in Support of Defendant Pocatello Health Services, Inc. DBA Pocatello Care and 
Rehabilitation Center's Motion for Summary Judgment, ~ 28. 
13. On the other hand, Dr. Hugh Selznick, Judy's treating physician, was the only expert 
who opined that, to a reasonable degree of medical probability, Judy contracted MRSA and P A from 
PCRC. Dr. Selznick concluded "the etiology of [Judy's MRS A infection] was poor infection control 
measure by the staff at Pocatello Care & Rehabilitation Center ... and it is my opinion Ms. Nield 
also sustained left lower extremity pseudomonas wound infection while hospitalized at Pocatello 
Care & Rehabilitation Center as evident per 1119107 culture results." Affidavit of Hugh Selznick, 
September 17, 2009 Report, p. J 7, 3rd and 41h Paragraphs. 
14. Dr. Selznick did the following in reaching his conclusions: 
A. Acknowledged that he was Judy's treating physician; 
B. Reviewed Judy's medical records, including, but not limited to, the negative test 
results by the PMC medical providers and the treatment records from PCRC; 
c. Reviewed the DHW reports that PCRC and its medical providers failed to follow 
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simple infection prevention proced!1res, such as hand washing, gloving and 
degloving after treating MRSA and P A infected residents; 
D. Noted, from the DHW records, that other residents with MRSA/PA were housed 
with Judy. Affidavit of Hugh Selznick, M.D.,~Rep{)rt of Dr. Selznick dated September 
17,2009, pp. 1-18 and Medical Record Review of Judy Nield attached thereto. 
15. Further, Judy's other experts who have reviewed this matter, Sidney Gerber, an expert 
in heaIthcare administration, as well as Suzanne Frederick, a residential care nurse, both opined, 
based on their review of the records, to a reasonable degree of probability, that PCRC failed to 
comply with state and federal regulations and standard of care to prevent the transmission of disease 
and infection, leading to Judy's contracting MRSA and P A.Larsen Ail,Exh. R (Suzanne Frederick 
4-19-10 & 6-10-10 Reports, pp. 9-13; Affidavit of Sid Gerber~~ 4-5, Gerber Report, pp. 6- 9. 
STANDARD OF REVIEW FOR RECONSIDERATION 
I.R.c.P. 1 1 (a)(2)(B) provides: 
Motion For Reconsideration. A motion for reconsideration of any 
interlocutory orders of the trial court may be made at any time before the 
entry of final judgment but not later than fourteen (14) days after the entry 
of the final judgment. A motion for reconsideration of any order ofthe trial 
court made after entry of final judgment may be filed within fourteen (14) 
days from the entry of such order; provided, there shall be no motion for 
reconsideration of an order of the trial court entered on any motion filed 
under Rules 50(a), 52(b), 55(c), 59(a), 59(e),59.1, 60(a), or 60(b). 
Iil seeking reconsideration, a party is not required to present new evidence. Johnson v. 
Lambros, 143 Idaho 468, 472-473, 147 P.3d 100, 104-105 (Ct. App. 2006). 
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ARGUMENT 
A. THE COURT IMPROPERLY WEIGHED THE EVIDENCE AND FAILED 
TO GIVE JUDY ALL REASONABLE INFERENCES FROM THE RECORD, 
THEREBY MISAPPLYING THE SUMMARY JUDGMENT STANDARD. 
The rules applying to a court's detennination of summary judgment are as follows: 
As we have reiterated in our recent cases, upon a motion for summary 
judgment, all disputed facts are liberally construed in favor of the 
non-moving party. The burden of proving the absence of a material fact 
rests at all times upon the moving party. This burden is onerous because 
even" [c)ircumstantial evidence can create a genuine issue of material 
fact." Moreover, reasonable inferences which can be made from the 
record shall be made in favor of the party resisting the motion. If the 
record contains conflicting inferences upon which reasonable minds might 
reach different conclusions, a summary judgment must be denied because 
all doubts are to be resolved against the moving party. The requirement 
that all reasonable inferences be construed in the light most favorable to 
the non-moving party is a strict one. Nevertheless, when a party moves for 
summary judgment the opposing party's case must not rest on mere 
speculation because a mere scintilla of evidence is not enough to create a 
genuine issue of fact. Notwithstanding the utility of a summary judgment, 
a motion for summary judgment should be granted with caution. 
McCoy v. Lyons, 120 Idaho 765, 769, 820 P.2d 360,364 (1991)[IntemaI citations omitted][Emphasis 
added]. Furthermore, it is well-established that on summary judgment, the Court is not allowed to 
weigh the evidence: 
The trial court, when confronted by a motion for summary judgment, must 
determine if there are factual issues which should be resolved by the trier of 
facts. On such a motion it is not the function of the trial court to weigh 
the evidence or to determine those issues. Moreover, all doubts must be 
resolved against the party moving for a summary judgment. 
Merrill v. Dtif.fjl Reed CanstI'. Co., 82 Idaho 410, 414, 353 P.2d 657, 659 (1960)(Emphasis added]. 
See also, American Land Title Co. v. Isaak, 105 Idaho 600, 601, 671 P.2d 1063, 1064 (1983) ("A 
trial court, in ruling on a motion for summary judgment, is not to weigh evidence or resolve 
controverted factual issues."); Idaho State University v. Mitchell, 97 Idaho 724, 730,552 P.2d 776, 
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782 (1976)(citing, Merrill, supra); Meyers v. Lou, 133 Idaho 846, 849, 993P.2d 609, 612 
(2000)("The district court may not weigh the evidence to resolve controverted factual issues."). 
Additionally, "[a] motion for summary judgment should be denied if the pleadings, 
admissions, depositions, and affidavits raise any question of credibility of witnesses or weight ofthe 
evidence." Merrill, supra, 82 Idaho at 414,353 P.2d at 659. 
1. The Court improperly weighed the evidence. 
While admitting that Dr. Selznick was qualified to render his opinions, the Court weighed 
his opinions against those submitted by PCRC's expert, Dr. Coffman. The Comi is not allowed to 
do this on summary judgment. The Court accepted Dr. Coffman's conclusion that he could not 
determine where Judy contracted MRSA or PA over Dr. Selznick conclusion Judy, to a reasonable 
degree of probability, contracted MRSA and PA due to PCRC's conduct and omissions. This is not 
the Court's role; rather, weighing the opinions of Dr. Coffman and Dr. Selznick is the role of the 
jury. Essentially, the Court implicitly determined Dr. Selznick was less credible than Dr. Cofflmtn, 
finding Dr. Selznick did not address the issue whether Judy may have been a carrier of MRS A or 
P A, but was not infected at the time of her admission; that the testing would not have produced a 
false negative; and did not address why Judy could only have contracted MRSA and P A while 
admitted at PCRC.3 Dr. Selznickdid address these issues. Dr. Selznick reviewed the testing done 
at PMC, finding that Judy was negative for MRSA and PA prior to her admission. Dr. Selznick 
properly relied upon the negative test results, as he had a right to do, since that is the accepted 
2 See Order, p. 11. 
3The Court appears to require that Judy has to prove that she only contracted MRSA and 
P A, which is incongruent with the "substantial factor" test case law, as will be discussed in 
greater detail in the remainder of this memorandum. 
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standard of care for the practice of medicine in Pocatello, Idaho. Dr. Selznick also reviewed the 
records from PCRC of Judy's treatment and the DHW records to conclude PCRC did not follow 
infection control procedures. Dr. Selznick considered that Judy was housed with residents infected 
with MRSA and P A, that PCRC failed to follow proper' and accepted infection prevention, was cited 
for its noncompliance by DHW, and that Judy tested positive forMRSA and PA November 9, 2007, 
over three months after she was admitted at PCRC. Dr. Selznick performed the proper research in 
reaching his conclusions. Summary judgment is also not appropriate, given thilr. Coffman cannot 
rule out where Judy contracted MRSA and PA, which means Dr. Coffman could not rule out that 
Judy contracted MRSA and PA at PCRC. That is one ofthe inferences Judy is entitled to receive. 
Dr. Coffman cannot rule out that Judy got MRSA and PA from PCRC. Further, by the evidence in 
the record, PCRC's treatment of Judy was below the standard of care. PCRC and its staff did not 
wash their hands; they did not properly treat Judy's wounds; they did not properly document Judy's 
wounds and skin condition; they exposed Judy to MRSA and P A; and, after three months in PCRC, 
Judy was positive for both MRSA and P A. This alone bars summary iudgment such that the Court 
should reconsider and deny the motion. 
2. The Court did not give any reasonable inference to Judy, let alone every 
inference. 
The Court did not give the inference from the screening Judy had taken of her at PMC, prior 
to her admission to PCRC, that she was negative as a carrier and not infected with MRSA and P A. 
Contrary to the accepted negative test results, the Court, instead, gave the inference that she was a 
carrier and was potentially infected with MRS A and P A at the time of her admission. This is 
nothing more than Dr. Coffman's pure speculation. The Court has now endorsed that speculation. 
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Further, the Court gave PCRC the inference, based on the speculation proffered by Dr. 
Coffman, that the testing done by PMC may have produced a false negative. It also appears the 
Court accepted Dr. Coffman's unfounded conclusion that not aU of the wounds were cultured and 
that Judy may have gotten MRSA or P A from visitors. Those are inferences to which PCRC, as the 
movant, is not allowed under the summary judgment standard. Additionally, those inferences are 
not supported by the record. Dr. Coffman did not do the testing. He was only speculating about the 
test results. The record is appropriately silent on the testing. It was done. It was proper. It was 
negative for both MRS A and P A. 
Judy, not PCRC, was entitled to all reasonable inferences, such as: (1) that she was not 
colonized or infected with MRS A or P A, based on the negative test results from the testing done at 
PCRC; (2) that the testing did not prove a false negative; (3) that all of her wounds were cultured; 
(4) that her treating physician, Dr. Selznick, who followed the standard of care, can rely on test 
results negative for MRSA and PA; (5) that it was documented that Judy was exposed to MRS A and 
P A during her stay at PCRC; (6) PCRC breached the standard of care in failing to adhere to the 
standard of care for control of infectious diseases, which was documented by DHW; and (7) Dr. 
Selznick had a right to rely on the positive test results of MRS A and PA in November, 2007, to draw 
the conclusion that PCRC's conduct was a substantial factor in causing Judy's infections. 
The Court also failed to consider the fact that PCRC never tested Judy for MRSA and P A 
prior to or after her admission. (Dr. Coffman's defense to that lack of testing is that the testing is not 
the standard of care. Likewise, the total elimination testing is not the standard of care). The Court 
also should have considered the relevant facts that: (1) PCRC and its medical care providers failed 
to follow infection prevention protocols, which its providers admitted; (2) PCRC was cited for 
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violating regulations requiring prevention of the spread of disease, while Judy was a resident there; 
(3) through Judy's undisputed deposition testimony4, Judy was housed next to a resident infected 
with MRSA, and exposed to a resident with PA; and (4) Judy's testimony that she witnessed nurses 
leaving the MRSA infected resident's room without washing their hands and failing to wear gloves 
before coming to her room. 
Moreover, PCRC's deficiencies were also described by Judy's experts, Sid Gerber and 
Suzanne Frederick. Both Gerber and Frederick concluded that, upon reviewing the same records 
Dr. Selznick reviewed, PCRC failed to follow infection prevention policies that led to Judy's 
contracting MRS A and PA. As stated by the Idaho Supreme Court inSheridan v. St. Luke's Reg'l 
Med. Ctr., 135 Idaho 775, 25 P.3d 88 (2001): 
Furthermore, according to our precedent, proximate cause can be shown 
from a "chain of circumstances from whieh-the ultimate fact required 
to be established is reasonably and naturally inferable. 
* * * 
[A plaintiff) was not required to prove his case beyond a reasonable 
doubt, nor by direct and positive evidence. It was only necessary that he 
show a chain of circumstances from which the ultimate fact required to be 
established is reasonably and naturally inferable. "If the rule of law is as 
contended for by defendant and appellant, and it is necessary to demonstrate 
conclusively and. beyond the possibility of a doubt that the negligence 
resulted in the injury, it would never be possible to recover in a case of 
negligence in the practice of a profession which is not an exact science. 
[Internal citations omitted][Emphasis added]. 
Judy also reminds the Court that the burden of proof in a civil case is by "a fair preponderance of 
the evidence." Miller v. Belknap, 75 Idaho 46, 52, 266 P.2d 662,665 (1954). 
The Court placed the burden on Judy, to prove her case beyond a reasonable doubt, which 
4PCRC did not offer any evidence contrary to Judy's testimony that she was housed next 
to, and, exposed to residents with MRSA and P A. 
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is not the test. The proper test is whether, reviewing the record and giving Judy all reasonable 
inferences therein, Judy has shown PCRC's negligence and breach of the standard of care were a 
substantial factor in her contracting MRSA and P A. Judy has met this. In fact, on that, Dr. Coffman 
agrees, because he cannot rule out PCRC's conduct as a cause of Judy's infections. 
B. JUDY ESTABLISHED A GENUINE ISSUE OF MATERIAL FACT SHE 
CONTRACTED MRSA AND PA AT PCRC, AS SHE HAS PROVEN, 
THROUGH ADMISSIBLE EVIDENCE, THAT PCRC'S 
ACTIONS/OMISSIONS WERE A SUBSTANTIAL FACTOR IN CAUSING 
HER INJURIES AND DAMAGES. 
1. Substantial factor test and standard for admission of expert testimony. 
Judy does not need to establish proximate cause by showing that she only contracted MRSA 
and PA from PCRC; rather. Judy need only establish proximate cause that PCRC's actions and 
omissions were a substantial factor in bringing about her injuries. Coombs v. Curnow, 148 Idaho 
129, 140,219 P.3d 453, 464 (2009)[Emphasis added]; Weeks v. EIRMC, 143 Idaho 834, 839, 153 
P.3d 1180, 1185 (2007). Proximate cause "may be proven by direct evidence or by showing a 
'chain of circumstances from which the ultimate fact required to be established is reasonably 
and naturally inferable.' Weeks. supra, 143 Idaho at 839,153 P.3d 1185, citing, Sheridan. supra. 
135 Idaho at 785, 25 P.3d at 98 [Emphasis added]. 
Regarding expert testimony in medical malpractice cases, such testimony is admissible 
when: 
'[T]he expert is a qualified expeli in the field, the evidence will be of 
assistance to the trier of fact, experts in the particular field would reasonably 
rely upon the same type of facts relied upon by the expert in forming his 
opinion, and the probative value ofthe opinion testimony is notsubstantially 
outweighed by its prejudicial effect.' 
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Coombs, supra, 148 Idaho at 140, 219 P .3d at 464 [Internal citation omitted]. Admissibility of 
an expert's opinion "depends on the validity ofthe expert's reasoning and methodology, rather than 
his or her ultimate conclusion." Coombs, supra. 
In Weeks, a medical malpractice case, the Idaho Supreme Court held that the district court 
en'ed in granting summary judgment, when the district court excluded expert testimony. The Idaho 
Supreme Court reasoned that where the expert based his opinions on his experience and research, 
and made inferences from facts known to him, it was reversible error to grant summary judgment. 
Id., 143 Idaho at 839-40, 153 P.3d at 1185-86. 
2. Dr. Selznick's opinions are admissible. 
The Court acknowledged that Dr. Selznick was qualified to provide expert testimony. 
Despite making that finding, the Court stated Dr. Selznick could not offer opinions that will assist 
the jury. To the contrary, Dr. Selznick's opinions are admissible underCoombs and Weeks. First, 
Dr. Selznick relied upon facts that other experts rely upon; that is, he reviewed Judy's medical 
records, ,including her negative test results in August of2007, and the positive results taken after her 
admission in November, 2007; he reviewed the DHW records establishing PCRC's failure to follow 
infection prevention protocols; he reviewed PCRC's records of its treatment, or lack thereof, of 
Judy; and he reviewed the DHW records to find that PCRC was housing MRSA and PA infected 
residents. Based on his experience and research, like the expert witness in Weeks, Dr. Selznick 
properly concluded Judy contracted MRS A and PA due to PCRC's actions and omissions. Again, 
Judy does not have to establish she only could have contracted MRSA or PA from PCRC, only that 
PCRC's conduct was a substantial factor in causing her injuries. Dr. Selznick's opinions provide 
the basis for Judy's meeting that test, and, at the very least, raises genuine issues of material fact. 
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Further, the Court discounted the opinions of Sid Gerber and Suzanne Fredericks, as well 
as Judy's own observations establishing the "chain of circumstances" sufficient to defeat summary 
judgment. Mr. Gerber and Ms. Frederick concluded, from their review of the medical records, 
PCRC's own records and the reports from DHW, that Judy contracted MRSA and PA due to 
PCRC's failure to follow infection control. Gerber A.lf., Gerber Report, pp. 6-9, and Frederick 
Reports, Exhibit R to the Larsen AfJ., pp. 9-13. Mr. Gerber and Ms. Frederick also concluded PCRC 
failed to adequately train its medical care providers, and failed to provide an adequate number of 
staff, which resulted in Judy contracting MRSA and PA from PCRC. Again, Judy's initial 
requirements at PCRC were to have daily wound assessments. peRC did them weekly and also 
incompetently as they failed to properly document the size of the wound, what the wound looked 
like, and any other identification of the wound in the weekly skin assessments/ ulcer sore sheets. 
PCRC completely stopped documentation of two of the wounds on September 18, 2007, and the 
largest wound on October 22, 2007, a few weeks prior to Judy testing positive for MRS A and P A. 
Furthermore, peRC was found to be in violation of state and-federal standards by DHW on January 
24,2008. DHW found that the staff at PCRC could not demonstrate proper infection control policies 
and procedures when handling patients that had MRSA. 
Additionally, there was undisputed evidence Judy was housed in a room next to a patient that 
had MRSA and that another patient was infected with P A. Larsen Affidavit, Exhibits M and N. 
Judy also testified that she witnessed nurses exiting the MRSA patient's room without any gloves 
on or washing their hands. LarsenAfJ., Exh. 0, p.I27, I. 21 top. 128, I.I3;p.13I, 1.14 top. 132, 
I. 9,' p. 131, I. IOta p. 132, I. 9. These facts are sufficientw-avoid summary judgment, as they 
establish the chain of circumstances that may lead a jury to conclude Judy was infected with MRSA 
and PA due to peRC's conduct and omissions. 
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CONCLUSION 
Based on the foregoing, Plaintiff Judy Nield respectfully requests the Court grant her Motion 
to Reconsider and deny PCRC's Motion for Summary Judgment. 
DATED this -.L day of January, 2011. 
COOPER & LARSEN, CHARTERED 
L~ 
CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on this ~ day of February, 2011, I served a true and correct 
copy of the above and foregoing document to the following person(s) as follows: 
Keely E. Duke 
Chris D. Comstock 
Hall, Farley, Oberrecht & Blanton 
P.O. Box 1271 
Boise, ID 83701 
~­
[ ] 
[ ] 
( ] 
U.S. MaillPostage Prepaid 
Hand Delivery 
Overnight Mail 
Facsimile: 208-395-8585 
,--...... -----~ 
----- /~ ~¥/a/~-= 
MEMORANDUM IN SUPPORT OF PLAINTIFF'S MOTION FOR RECONSIDERATION 
1254 
16 
Keely E. Duke 
ISB #6044; ked@hallfarley.com 
Chris D. Comstock . ! '. 
ISB #6581; cdc@hallfarley.com f 
HALL, FARLEY, OBERRECHT & BLANTON, P.A.
C
. . 
702 West Idaho, Suite 700 .. _. -~ ... 
Post Office Box 1271 . 
Boise, Idaho 83701 
Telephone: (208) 395-8500 
Facsimile: (208) 395-8585 
w :\4\4-568.1 \Pleadings\Reconsideration-HFOB-Opposition.doc 
Attorneys for Defendant Pocatello Health Services, Inc. d/b/a Pocatello Care and Rehabilitation 
Center 
IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK 
JUDY NIELD, 
Plaintiff, 
vs. 
POCATELLO HEALTH SERVICES, INC., a 
Nevada corporation, d/b/a POCATELLO 
CARE AND REHABILITATION CENTER, 
and JOHN DOES I-X, acting as agents and 
employees of POCATELLO HEALTH 
SERVICES, INC., d/b/a POCATELLO CARE 
AND REHABILIT A nON CENTER, 
Defendants. 
Case No. CV 09 3869 PI 
POCATELLO HEALTH SERVICES, 
INC. dba POCATELLO CARE AND 
REHABILITATION CENTER'S 
MEMORANDUM IN OPPOSITION 
TO PLAINTIFF'S MOTION FOR 
RECONSIDERATION 
COMES NOW defendant Pocatello Health Services, Inc., dba Pocatello Care and 
Rehabilitation Center ("Pocatello Care and Rehab"), by and through its undersigned counsel, and 
submits this Memorandum in Opposition to Plaintiffs Motion for Reconsideration of the Court's 
January 21, 2011, Memorandum Decision and Order. 
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I. INTRODUCTION 
Plaintiff filed a Motion for Reconsideration without providing this Court with 
new facts or new case law. Instead, plaintiff merely relies on an unsupported plea to have this 
Court reverse its own decision by arguing that the Court "misapplied the summary judgment 
standard," that the Court "improperly weighed the evidence," and that the Court "further 
misapplied the substantial factor test." The Court did no such thing. Rather, in reaching the 
decision to strike plaintiffs expert's affidavit and in granting Pocatello Care and Rehab's Motion 
for Summary Judgment, the Court went through the following analysis: 
• In addressing the threshold question of the admissibility of plaintiffs expert's (Dr. 
Selznick's) affidavit, as required by Idaho Rule of Civil Procedure 56(e), the Court, 
as the gatekeeper for expert evidence, appropriately evaluated Dr. Selznick's affidavit 
for admissibility. 
• In doing so, the Court recognized Dr. Selznick's causation opinions were based upon 
an impermissibly small set of facts, and ignored well known and material principles 
and characteristics of MRSA and pseudomonas. 
Plaintiff s Motion should be denied. 
Pocatello Care and Rehab filed a Motion for Summary Judgment on October 8, 20 I 0, 
along with an affidavit of its infectious disease expert, Dr. Thomas Coffman and counsel. In its 
motion, Pocatello Care and Rehab asserted that based upon the available evidence, it was not 
possible for plaintiff to establish causation in this case; specifically, that plaintiff could not 
establish when, where, or how Ms. Nield contracted MRSA or pseudomonas. Through the 
affidavit testimony of Dr. Coffman, Pocatello Care and Rehab explained how ubiquitous both 
MRSA and pseudomonas are, where MRS A and pseudomonas can be located on a person, the 
difficulty in testing for MRSA and pseudomonas, and how easily MRSA and pseudomonas can 
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be transmitted. Further, based upon these above characteristics and facts regarding MRSA and 
pseudomonas, Dr. Coffman explained how it is not possible for plaintiff to determine on a more 
probable than not basis that she did not have MRSA and pseudomonas at the time she was 
admitted to Pocatello Care and Rehab, when she contracted MRSA and pseudomonas, or how 
she contracted MRSA or pseudomonas. 
Pocatello Care and Rehab also explained how Dr. Selznick's (plaintiff's orthopedic 
expert) causation analysis was not based on valid and reliable principles or methodology, and 
therefore, would be unhelpful to the trier of fact and was inadmissible. Plaintiffs expert ignored 
the specific factors and characteristics of MRSA and pseudomonas, and based his decision 
regarding causation solely upon the facts that a wound culture test done four days before 
plaintiff s admission to Pocatello Care and Rehab was negative for MRSA and pseudomonas, 
and that a wound culture test taken after she had been attneracility for over two months was 
positive for MRS A and pseudomonas. 
After reviewing the extensive briefing and affidavits submitted by the parties, and after 
oral argument, the Court issued its Memorandum Decision and Order on January 21, 2011, 
granting Pocatello Care and Rehab's Motion for Summary Judgment ("Decision"). In its 
Decision, the Court correctly laid out the summary judgment, proximate cause and expert 
testimony standards. Applying these standards to the case at hand, the Court concluded "that the 
validity of Dr. Selznick's reasoning and methodology regarding how the Plaintiff contracted 
MRSA and pseudomonas is without merit" and that expert testimony was necessary to establish 
causation. Decision, p. 11. As such, the Court correctly ruled that plaintiff was unable to 
establish a genuine issue of material fact existed with regard to causation and that Pocatello Care 
and Rehab was entitled to judgment as a matter of law. 
In plaintiff s Motion for Reconsideration of the Decision, plaintiff argues that the Court 
"misapplied the summary judgment standard," that the Court "improperly weighed the 
evidence," and that the Court "further misapplied the substantial factor test." Plaintiff did not 
come forward with any additional facts or new case law. Rather, plaintiff requests the Court to 
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simply reverse its decision based upon the alleged misapplication of these principles. Plaintiff's 
argument fails and this Court should affirm its decision granting Pocatello Care and Rehab's 
Motion for Summary Judgment. 
II. STANDARD 
Rule 11(a)(2)(B) of the Idaho Rules of Civil Procedure provides in pertinent part: 
A motion for reconsideration of any interlocutory orders of the trial court may be 
made at any time before the entry of final judgment but not later than fourteen (14) 
days after the entry of final judgment. 
When considering a motion for reconsideration, the court may take into account any new or 
additional facts presented by the moving party. Coeur d' Alene Mining Co. v. First Nat'l Bank of 
North Idaho, 118 Idaho 812, 824, 800 P.2d 1026, 1038 (1990). See also Noreen, 135 Idaho at 
819, 25 P.3d at 132. Where a moving party does not present any new facts, it must still 
demonstrate "errors of law or fact in the initial decision." Johnson v. Lambros, 143 Idaho 468, 
147 P.3d 100 (Ct. App. 2006). 
II. ARGUMENT 
Without any newly discovered facts, but rather simply a rehash of plaintiff's unfounded 
arguments, plaintiff seeks reconsideration of this Court's dismissal of her case. Plaintiff is 
unable to demonstrate the Court made "errors of law or fact in the initial decision" and therefore 
plaintiff's Motion must be denied. In addition, the Court properly identified and applied the 
standards applicable to summary judgment, causation and expert testimony in its Decision and 
plaintiff's arguments to the contrary are not supported by the law or the record in this case. 
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A. The Court Correctly Applied the Summary Judgment Standard, Did Not 
Improperly Weigh the Evidence, and Gave Plaintiff AU Reasonable 
Inferences 
Ms. Nield argues the Court failed to give her certain reasonable inferences and 
improperly weighed the evidence in granting Pocatello Care and Rehab's Motion for Summary 
Judgment; however, as explained below, the Court gave plaintiff all reasonable inferences and 
did not improperly weigh the evidence. 
1. The Court Did Not Improperly Weigh Evidence, but Instead, Correctly 
Exercised Its Role as Gatekeeper 
a. The Court properly struck Dr. Selznick's-4fJidavit. 
Plaintiff argues the Court improperly weighed the affidavit of its expert Dr. Hugh 
Selznick against Dr. Thomas Coffman's affidavit, and improperly found Dr. Selznick's was less 
credible than Dr. Coffman's. Plaintiff misreads the Court's Decision. The Court did not weigh 
the affidavits of Dr. Selznick and Dr. Coffman against each other. Rather, the Court evaluated 
the reasons and methodology for Dr. Selznick's opinions regarding causation, and determined 
they were without merit. The Court was not weighing Dr. Selznick's affidavit against 
Dr. Coffman's, but rather was evaluating Dr. Selznick's affidavit for admissibility pursuant to 
the Court's role as gatekeeper for expert evidence. 
Idaho Rule of Civil Procedure 56(e) requires "[s]upporting and opposing affidavits be 
made on personal knowledge, shall set forth such facts as would be admissible in evidence, and 
shall show affirmatively that the affiant is competent to testify to the matters stated therein." See 
also Rhodehouse v. Stutts, 125 Idaho 208, 212,868 P.2d 1223, 1228 (1994): "Admissibility of 
evidence within depositions and affidavits in support or in opposition to a motion for summary 
judgment is a threshold question to be addressed before a courrcan determine the outcome of the 
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summary judgment motion." Weeks v. Eastern Idaho Health Services, 143 Idaho 843, 846-847, 
153 P.3d 1180, 1183-84 (2007). 
Under Idaho law, the appropriate test for measuring the reliability of expert evidence is 
Idaho Rule of Evidence 702. See Swallow v. Emergency Med. of Idaho, P.A., 138 Idaho 589, 
592, 67 P.3d 68, 71 (2003); State v. Merwin. 131 Idaho 642, 646, 962 P.2d 1026, 1030 (1998); 
Walker v. Am. Cyanamid Co., 130 Idaho 824, 832, 948 P.2d 1123,1131 (1997); State v. 
Gleason, 123 Idaho 62, 65, 844 P.2d 691, 694 (1992). Rule 702 requires this Court to act as a 
gatekeeper to keep from the jury expert testimony that is scientifically or medically 
untrustworthy or that rests on an unreliable basis or methodology. Gleason, 123 Idaho at 65,844 
P.2d at 684; State v. Parkinson, 128 Idaho 29, 34, 909 P.2d 647, 652 (Ct. App. 1996). The focus 
of the court's inquiry is not the expert's conclusion, but his reasoning and methodology in 
reaching his conclusions: the key to admission of the opinion is the validity of the expert's 
reasoning and methodology. Ryan v. Beisner, 123 Idaho 42, 46, 844 P.2d 24, 28 (Ct. App. 
1992). Thus, the court's function is to distinguish scientifically sound reasoning from that of the 
self-validating expert, who uses scientific terminology to present unsubstantiated personal 
beliefs.ld 
Specifically, Idaho Rule of Evidence 702 states: 
If scientific, technical, or other specialized knowledge will assist 
the trier of fact to understand the evidence or to determine a fact in 
issue, a witness qualified as an expert by knowledge, skill, 
experience, training, or education, may testify thereto in the form 
of an opinion or otherwise. 
I.R.E. 702. "An expert opinion that is speculative or unsubstantiated by facts in the record is 
inadmissible because it would not assist the trier of fact to understand the evidence or determine 
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a fact that is at issue." Swallow, 138 Idaho at 592,67 P.3d at 71; see also Bromley v. Garey, 132 
Idaho 807, 979 P.2d 1165 (1999). The Idaho Supreme Court has held: 
When the expert's opinion is based upon _scientific knowledge, 
there must likewise be a scientific basis for that opinion. If the 
reasoning or methodology underlying that opinion is not 
scientifically sound, then the opinion will not assist the trier of fact 
to understand the evidence or determine a fact in issue. 
Swallow, 138 Idaho at 592,67 P.3d at 71. 
In its Decision, the Court reiterated the above standards for expert testimony and in 
applying them, determined (as the Court is directed to do pursuant to Idaho Rule of Civil 
Procedure 56(e» that Dr. Selznick's opinions regarding causation were not the product of sound 
reasoning or methodology. Therefore, the Court found that Dr. Selznick's opinions regarding 
causation were inadmissible. 
The Court's 702 admissibility analysis of Dr. Selznick's causation opinions was not error. 
Rather, the Court analyzed Dr. Selznick's methods and reasoning supporting his causation 
opinions, and determined they were without merit. Specifically, when boiled down, Dr. 
Selznick's causation opinions are based upon an impermissibly small set of facts, and ignore 
well known and material principles and characteristics of MRS A and pseudomonas. 
Essentially, Dr. Selznick opines that Ms. Nield contracted MRSA and pseudomonas 
while she was at Pocatello Care and Rehab based upon the following "facts:" 
• She had a wound culture done four days prior to entering the facility that was 
negative for MRSA and pseudomonas; 
• Pocatello Care and Rehab was cited for inadequate infection control 
procedures after Ms. Nield had already left the facility; 
• A Health and Welfare Survey indicating Pocatello Care and Rehab housed 
people with MRSA and at least one other person with pseudomonas while 
Ms. Nield was a resident; 
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• 
• 
Ms. Nield's testimony that she saw Pocatello Care and Rehab employees 
leave the room of a patient with MRSA without washing their hands; and 
A wound culture performed on November 9, 2007, indicated Ms. Nield had 
MRSA and pseudomonas in one of her leg wounds. 
As correctly noted by the Court, Dr. Selznick's reasoning and methodology for his 
causation opinion fails to address or even consider relevant facts and material characteristics of 
MRSA and pseudomonas, including: 
• Dr. Selznick failed to address how people can be colonized with MRSA or 
pseudomonas, meaning they are carrying MRSA or pseudomonas, but are not 
showing any signs or symptoms of infection; 
• Dr. Selznick failed to address the numerous potential ways in which Ms. Nield 
could have contracted MRS A and pseudomonas that did not involve any 
negligent conduct on behalf of Pocatello Care and Rehab; 
• Dr. Selznick failed to address the fact that only one wound culture was done 
on Ms. Nield prior to her admission at Pocatello Care and Rehab and that this 
did not include screening of the nares; 
• Dr. Selznick failed to address the difficulty medical facilities face In 
identifying MRSA; 
• Dr. Selznick failed to address the potential for false negative wound cultures; 
and 
• Dr. Selznick failed to address the ubiquitous nature of both MRS A and 
pseudomonas both inside and outside of health care facilities. 
In short, as correctly noted by the Court, Dr. "Selzni~k makes a conclusion that because 
the Plaintiff was negative for MRSA and pseudomonas at the time of her admission to PCRC, 
but then tested positive for MRSA and pseudomonas prior to her discharge, then she must have 
contracted MRS A an pseudomonas while at PCRC." Decision p. 11. Such opinion was not 
based on valid methodology or principles and failed to address basic undisputed medical 
principles with respect MRSA and pseudomonas. As a result, Dr. Selznick's opinion would not 
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aid the trier of fact because it was nothing more than speculative, conclusory and 
unsubstantiated. 
b. In properly exercising its gatekeeping role, the Court properly dismissed the opinions 
of plaintiff's other two "expert," Ms. Suzanne Frederick and Sid Gerber, because 
their causation opinions were merely conclusory and speculative. 
Plaintiff further argues that the Court failed to give due credence to her other experts in 
this matter, Ms. Suzanne Frederick and Sid Gerber. Specifically, plaintiff states, "Mr. Gerber 
and Ms. Frederick concluded, from their review of the medical records, PCRC's own records and 
the reports from the DHW, that Judy contracted MRSA and PA due to PCRC's failure to follow 
infection control." See Plaintiff s Memorandum in Support of Motion for Reconsideration, 
citing Reports of Ms. Frederick and Mr. Gerber. However, Ms. Frederick and Mr. Gerber's 
causation opinions are even more conclusory and speculative than Dr. Selznick's and are 
similarly inadmissible. 
Ms. Frederick 
Ms. Frederick is not an infectious disease expert and has no specialized training with 
respect to MRS A or pseudomonas. Not surprisingly then, she based her opinion that Ms. Nield's 
contraction of MRS A and pseudomonas was caused by breaches of the standard of care by 
Pocatello Care and Rehab upon unscientific analysis similar to Dr. Selznick. Specifically, she 
states her review of the records shows Ms. Nield did not have MRSA or pseudomonas at the time 
she was admitted, and the records "clearly show that she did develop MRSA and pseudomonas 
while she was a resident of Pocatello Nursing and Rehabilitation Center." (Affidavit of Suzanne 
Frederick, ,-r 6). She then follows that up with a conclusory statement that "it is my professional 
nursing opinion that Mrs. Nield's contraction of MRSA and pseudomonas was caused by 
substandard nursing practice regarding infection control." Id.,-r 7. 
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Ms. Frederick's opinion that Ms. Nield did not have MRSA or pseudomonas as of 
August 25, 2007, is based solely on the single wound culture performed on August 21, 2007. 
Her opinion fails to consider that it is not possible to determine whether Ms. Nield was colonized 
with MRS A or pseudomonas at the time she was admitted to Pocatello Care and Rehab based 
upon a lack of screening. 
Further, Ms. Frederick's opinion ignores the fact that both MRSA and pseudomonas are 
commonly found bacterium and that it is possible for skilled nursing facility residents to become 
infected with MRSA and/or pseudomonas despite a facility's strict adherence to proper infection 
control practices and wound care. See Dr. Coffman Aff., , 11. 
Mr. Gerber 
Mr. Gerber offered a similarly conclusory and inadmissible affidavit. 
In his attached report, Mr. Gerber briefly discussed causation related to Ms. Nield's 
contraction of MRSA stating "it is very clear to this expert that Ms. Nield did not contract 
MRSA at the hospital, prior to her admission to Pocatello Care and Rehabilitation Center, 
according to the hospital discharge documents indicating she had a negative MRSA screening 
prior to her hospital discharge." See Mr. Gerber's Affidavit Ex. 1, Report' 1, p. 7. As discussed 
by Dr. Coffman in his affidavit at paragraph 28, there are no records of a MRSA screen having 
been performed by Portneuf Medical Center. Rather, it appears that only a single wound culture 
of Ms. Nield's left lower extremity was performed, which would not indicate whether Ms. Nield 
was colonized with either MRSA or pseudomonas. See Dr. Coffman Aff., " 12, 13. As such, 
there is simply not sufficient information available to determine whether Ms. Nield was 
colonized with MRS A at the time she was admitted to Pocatello Care and Rehab, and 
Mr. Gerber's opinion is speCUlative and inadmissible. 
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2. The Court Did Not Withhold Reasonable Inferences From Plaintiff 
Plaintiff argues that the Court not only failed to give plaintiff all reasonable inferences 
from the record, but actually made such inferences in favor of Pocatello Care and Rehab. As 
explained below, plaintiffs argument fails, as the Court did in fact make all reasonable 
inferences in plaintiffs favor. Regardless of in whose favor such inferences were made, the 
Court granted summary judgment in this matter because plaintiff failed to come forward with the 
required admissible expert testimony to establish a genuine issue of material fact regarding 
causation. 
Plaintiff identifies the following examples of inferences she felt she should have received 
but did not: that Ms. Nield was not a MRSA carrier; that Ms. Nield's August 21, 2007, wound 
culture was not a false negative; and that all of her wounds were cultured on August 21,2007. 
The Court did not infer that Ms. Nield was a MRSA carrier, that her August 21, 2007, 
wound culture was negative, or that only one of her four wounds was cultured on August 21, 
2007, in granting summary judgment in this matter. Rather, the Court correctly ruled that 
Dr. Coffman presented admissible testimony establishing that plaintiff was unable to meet her 
burden of proof regarding causation based on the fact it was not possible to determine with a 
reasonable degree of medical certainty, when, where or how Ms. Nield contracted MRSA and 
pseudomonas. Dr. Coffman's admissible expert testimony shifted the burden of proof to 
plaintiff, to come forward with sufficient testimony or evidence to create a genuine issue of 
material fact that Ms. Nield's contraction of MRSA and pseudomonas was the result of 
negligence on behalf of Pocatello Care and Rehab. The moving party is entitled to judgment as a 
matter of law when the non-moving party "fails to make a showing sufficient to establish the 
existence of an element essential to the party's case on which that party will bear the burden of 
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proof at trial." Badell v. Beeks, 115 Idaho 101, 765 P.2d 126, 127 (1988); see also Celotex v. 
Catrett, 477 u.s. 317 (1986); Cantwell v. City of Boise, 146 Idaho 127, 133, 191 P.3d 205, 211 
(2008); Ruffing v. Ada County Paramedics, 145 Idaho 943, 188 P.3d 885 (2008). 
In the instant action, the Court liberally construed the record in favor of Ms. Nield and 
drew all reasonable inferences and conclusions in her favor. The Court did not determine that 
Ms. Nield's August 21,2007, wound culture test was done on only one of her wounds, or that the 
the result was a false negative, or that she was a carrier of MRSA at the time she was admitted to 
Pocatello Care and Rehab. Instead, the Court looked at· a number of these potential issues as 
concepts and characteristics that were pertinent to the determination of whether Dr. Selznick's 
causation opinion was admissible. The determination of whether an affidavit in support of a 
motion for summary judgment is admissible is a threshold determination that is made prior to 
applying the summary judgment standard. 
Summary judgment was not granted because plaintilf~was not given some reasonable 
inferences. Summary judgment was granted because plaintiff failed to come forward with the 
required admissible expert testimony regarding causation. 
B. The Court Correctly Determined Plaintiff Could Not Meet Her Burden of 
Proof on Causation 
Plaintiff argues that the Court held plaintiff to a higher standard than permissible with 
regard to the motion for summary judgment. In her memorandum in support, plaintiff reminds 
the Court "that the burden of proof in a civil case is by 'a fair preponderance of the evidence. '" 
Plaintiff also unconvincingly argues that expert testimony was not required to establish a genuine 
issue of material fact that Pocatello Care and Rehab's alleged negligence was a substantial factor 
in causing Ms. Nield's injuries. However, the Court's ruling that causation required expert 
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testimony was correct based upon the complexities of the instant case and the lack of 
understanding regarding MRS A and pseudomonas by the average lay person. 
1. Expert Testimony Is Required to Establish Causation in the Instant 
Matter 
Plaintiff appears to again argue that expert testimony was not required in the instant 
action to establish proximate cause, and that plaintiff presented a chain of circumstances 
sufficient to allow the trier of fact to reasonably and naturally infer that Pocatello Care and 
Rehab's alleged negligent care of Ms. Nield was the proximate cause of her contracting MRSA 
and pseudomonas. 
A plaintiff is required to establish causation by competent expert medical testimony 
because issues such as medical causation are typically outside the competency, knowledge or 
experience of the jury. Swallow v. Emergency Medicine ofIdaho, P.A.. 138 Idaho 589, 67 P.3d 
68 (2003); Dodge-Farrar v. American Cleaning Services Co., Inc., 137 Idaho 838, 54 P.3d 954 
(2002); Maxwell v. Women's Clinic, P.A., 102 Idaho 53, 625 P.2d 407 (1981); Hall v. Bacon, 
93 Idaho 1, 453 P.2d 816 (1969); Scofield v. Idaho Falls Ladder Day Saints Hospital, 90 Idaho 
186, 409 P.2d 107, 109 (1965). "Although the Idaho Rules of Evidence do not require expert 
testimony to establish causation in medical malpractice cases, such testimony is often necessary 
given the nature of the cases. Expert testimony is generally required because 'the causative 
factors are not ordinarily within the knowledge or experience-gf laymen composing the jury. ,,, 
Coombs v. Curnow, 148 Idaho 129,219 P.3d 453,464 (2009) citing Flowerdew v. Warner, 90 
Idaho 164, 170,409P.2d 110, 113 (1965) (emphasis added). 
Plaintiff cites to Coombs in support of her argument that she should be able to establish 
causation in this action without expert testimony based- orr-the chain of circumstances of 
Ms. Nield's care. However, such reliance is misplaced. In Coombs, the Supreme Court ofIdaho 
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cites earlier decisions indicating that in some cases proximate cause may be shown by direct 
evidence such as expert testimony or a "chain of circumstances from which the ultimate fact 
required to be established is reasonably and naturally inferable" in certain cases. However, the 
Supreme Court goes on to indicate that in medical malpractice cases "[e]xpert testimony is 
generally required because 'the causative factors are not o_rdinarily within the knowledge or 
experience oflaymen composing the jury.'" Coombs, 148 Idaho at 140,219 P.3d at 464, quoting 
Flowerdew v. Warner, 90 Idaho 164, 170,409 P.2d 110, 113 (1965). In Coombs, a child died of 
swelling of the brain after being given propofol for an extended period of time during and after 
surgery following a dog bite to his face. The sole issue at trial was whether the extended use of 
propofol caused the edema. Id Plaintiff provided testimony from Dr. Hammer that the 
defendant physicians breached the standard of care in their use of propofol, and that "the long-
term, high-dose sedation with Propofol produced hypotension and lipemia, which, in 
combination with Michael's low hemoglobin levels, resulted in decreased blood flow and 
oxygen to the brain. The lack of oxygen, in tum, caused the cerebral edema." The district court 
allowed the testimony in over the defendants' objections, and the jury found in favor of the 
plaintiff. The defendants then filed a JNOV arguing that Dr. Hammer's causation testimony was 
inadmissible because it was not scientifically reliable as there were no studies or other peer-
reviewed articles to support his theory. Id. On appeal, the Supreme Court of Idaho determined 
that Dr. Hammer's testimony was scientifically reliable and that his reasoning and methodology 
were sound. 
In the instant action, the chain of events cited to by plaintiff does not, and cannot, be 
sufficient to establish a genuine issue of material fact regarding causation. Plaintiff again wants 
to argue that A (a negative wound culture test prior to her admission to Pocatello Care and 
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Rehab) plus B (Ms. Nield tested positive for MRSA and pseudomonas after being admitted to 
Pocatello Care and Rehab) equals C (Ms. Nield contracted MRS A and pseudomonas at Pocatello 
Care and Rehab). As explained by Dr. Coffman, there are too many other variables that preclude 
such a rudimentary analysis of this case and require expert testimony to help explain the 
causation issue to the jury. 
The Court did not hold plaintiff to a higher standard in determining that expert testimony 
was required to establish causation in the instant matter. Rather, the Court correctly applied 
Idaho Rule of Evidence 702 and years of precedent regarding requiring expert testimony to 
establish causation in medical malpractice actions. 
2. The Court Correctly Applied the Substantial Factor Test. 
Plaintiff argues that the Court failed to correctly apply the substantial factor test in its 
determination that Ms. Nield could not establish a genuine issue of material fact with regard to 
causation. Plaintiffs argument fails, as the Court correctly identified the substantial factor test, 
but was not required to analyze it based upon its correct ruling that qualified expert testimony 
was required to establish causation. Because plaintiff failed to present qualified and admissible 
expert testimony regarding causation, application of the substantial factor test was rendered 
moot. 
The Court's Decision correctly identified the substantial factor test, "[i]n a medical 
malpractice case, proximate cause involved more than one possible cause of injury and is proven 
if it is shown that the defendant's conduct 'was a substantial factor in bringing about the injury 
suffered by the plaintiff.'" Citing Weeks, 143 Idaho 834, 839, 153 P.3d 1180, 1185. 
The Court then discussed the need for expert testimony to establish causation in the 
instant action as fully addressed above. After holding that expert testimony was required, the 
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Court then thoroughly examined and analyzed plaintiffs expert testimony before ruling that it 
was inadmissible because Dr. Selznick's conclusions were not supported by valid or reasonable 
principles or methodology. Without qualified and admissible expert testimony regarding 
causation, plaintiff is simply unable to meet her required burden of proof on causation to avoid 
summary judgment. 
III. CONCLUSION 
As discussed above, the Court's Memorandum Decision and Order correctly analyzed the 
facts, expert testimony and applicable rules and precedent in ruling on Pocatello Care and 
Rehab's Motion for Summary Judgment. Accordingly, Pocatello Care and Rehab respectfully 
requests the Court deny plaintiff s Motion for Reconsideration. 
"'}..e 
DATED this I J day of February, 2011. 
HALL, FARLEY, OBERRECHT & 
BLANTON, P.A. 
By :---"'F---j.4~-Ir---c;........o."-(!;,pq.-,-""",,-=-----
eely E. uke - Offue Firm 
Chris D. Comstock - Of the Firm 
Attorneys for Defendant Pocatello Health 
Services, Inc. d/b/a Pocatello Care and 
Rehabilitation Center 
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CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on the ~ay of February, 2011, I caused to be served a 
true copy of the foregoing, by the method indicated below, and addressed to each of the 
following: 
Reed W. Larsen 
COOPER & LARSEN, CHARTERED 
151 North 3rd Avenue, 2nd Floor 
P.O. Box 4229 
Pocatello, ID 83205-4229 
Fax: (208) 235-1182 
Attorneys for Plaintiff 
o U.S. Mail, Postage Prepaid 
D Hand Delivered 
D Overnight Mail 
~Telecopy 
POCATELLO HEALTH SERVICES, INC. dba POCATELLO CARE AND REHABILITA nON CENTER'S 
MEMORANDUM IN OPPOSITION TO PLAINTIFF'S MOTION FOR RECONSIDERATION - 17 
1271 
Keely E. Duke 
ISB #6044; ked@hallfarley.com 
Chris D. Comstock 
ISB #6581; cdc@haUfarley.com 
HALL, FARLEY, OBERRECHT & BLANTON, P.A. 
702 West Idaho, Suite 700 
Post Office Box 1271 
Boise, Idaho 83701 
Telephone: (208) 395-8500 
Facsimile: (208) 395-8585 
W:\4\4-568. J\Pleadings\Vacate Reconsdieration Hearing-Stip OLdoc 
Attorneys for Defendant Pocatello Health Services, Inc. d/b/a Pocatello Care and Rehabilitation 
Center 
IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK 
JUDY NIELD, 
Plaintiff, 
VS. 
POCATELLO HEALTH SERVICES, INC., a 
Nevada corporation, d/b/a POCATELLO 
CARE AND REHABILITATION CENTER, 
and JOHN DOES I-X, acting as agents and 
employees ofPOCA TELLO HEALTH 
SERVICES, INC., d/b/a POCATELLO CARE 
AND REHABILITATION CENTER, 
Defendants. 
Case No. CV 09 3869 PI 
STIPULATION TO VACATE 
HEARING ON MOTION FOR 
RECONSIDERATION 
COME NOW, Judy Nield and Pocatello Health Services Inc. d/b/a Pocatello Care and 
Rehabilitation Center ("PCRC"), by and through their counsel of record, and hereby stipulate 
and agree to vacate the hearing on Plaintiffs Motion for Reconsideration, currently scheduled 
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for February 28,2011 at 1 :30 p.m., and reschedule to March 28, 2011 at 1.$ p.m. as Mr. Larsen 
has a conflict in his schedule. 
Although the parties have agreed to move to March 28, 2011, the parties acknowledge 
that such date is not currently available for Ms. Duke due to another hearing set in Hailey, Idaho 
that day; however, Ms. Duke should know by March 11,2011 whether her hearing in Hailey will 
be vacated. If it is not, the parties in this case agree to fmd another date that works for both 
parties and the Court and to move the hearing on Plaintiff's Motion for Reconsideration to that 
date. 
DATED this rf!.!!!iay of February, 2011. 
HALL, FARLEY, OBERRECHT & 
BLANTON, P.A. 
By:~~~~,--~=--~~~~"""",-__ 
e- fthe Firm 
Chris D. omstock - Of the Firm 
Attorneys for Defendant Pocatello Health 
Services, Inc. d/b/a Pocatello Care and 
Rehabilitation Center 
DATED this ~ day of February, 2011. 
COOPER & LARSEN, CHARTERED 
. Larsen - Of t 
ey for Plaintiff 
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Reed W. Larsen, ISB # 3427 
Javier L. Gabiola, ISB # 5448 
COOPER & LARSEN, CHARTERED 
151 North 3rd Avenue, 2nd Floor 
P. O. Box 4229 
Pocatello, ID 83205-4229 
Telephone: (208) 235-1145 
Facsimile: (208) 235-1182 
Attorneys for Plaintiff 
.~".".-\'-f.'.'-"-' .: r.~.~; :.'~" ~,J ." ,. • 
. .;~ ;: :':" -" : 
:. ,: ~ . .' 
IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK 
JUDY NIELD, 
Plaintiff, 
vs. 
POCATELLO HEALTH SERVICES, INC., 
a Nevada corporation, d/b/a 
POCATELLO CARE AND 
REHABILITATION CENTER, and 
JOHN DOES I-X, acting as 
agents and employees of POCATELLO 
HEALTH SERVICES, INC., d/b/a 
POCATELLO CARE AND 
REHABILITATION CENTER, 
Defendants. 
) Case No. CV-09-3869-PI 
) 
) 
) 
) REPLY MEMORANDUM IN SUPPORT 
) OF PLAINTIFF'S MOTION FOR 
) RECONSIDERA TION 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
COMES NOW Plaintiff Judy Nield ("Judy"), by and through the undersigned counsel, 
submits this Reply Memorandum in Support of Plaintiffs Motion for Reconsideration, requesting 
that the Court deny Pocatello Care and Rehabilitation Center's (peRC) Motion for Summary 
Judgment. 
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V 
INTRODUCTION 
Judy asks the Court to reconsider its motion, deny summary judgment, and not continue to 
be swayed by the misdirection, cavil and subterfuge PCRC posited in its Motion for Summary 
Judgment and opposition to Judy's proper Motion for Reconsideration. This is not a complex case, 
despite PCRC's zealous attempt to convince the Court otherwise. At the end of the day, the Court 
did improperly weigh the evidence presented by Dr. Selznick and Dr. Coffman, misapplied the 
substantial factor test, in accepting all of the argument posited by Dr, Coffman, who, himself 
testified: "I can't rule out where she got it from" and "[w]ell, I don't think we can tell." This, 
in and of itself, again, raises an issue of fact for the jury to decide. Ultimately, the Court invaded 
the province of the jury, and went well beyond its gatekeeper function in granting summary 
judgment. 
The Court further misapplied the substantial factor test in concluding "[Dr. Selznick] does 
not address the other factors that could have been a substantial factor in causing the infections~" Id. 
[Emphasis added]. Again, Judy does not have to show why she only contracted her infections at 
PCRC but that PCRC's acts and omissions were a substantial factor in her contracting those 
infections. In furtherance of its subterfuge, PCRC attempts to diminish the fact that Dr. Selznick' s 
opinions were properly reached based on the following, unrefuted evidence: 
A. Acknowledged that he was Judy's treating physician; 
B. Reviewed Judy's medical records, including, but not limited to, the negative test 
results by the PMC medical providers and the treatment records from PCRC; 
C. Reviewed the DHW reports that PCRC and its medical providers failed to follow 
simple infection prevention procedures, such as hand washing, gloving and degloving after treating 
MRSA and P A infected residents; 
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D. Noted, from the DHW records, that other residents with MRSAIPA were housed with 
Judy. Affidavit a/Hugh Selznick, M.D.; Report a/Dr. Selznick dated September 17,2009, pp. 1-18 
and Medical Record Review 0/ Judy Nield attached thereto. 
Moreover, this Court did not, despite PCRC's misrepresentations to the contrary, say Dr. 
Selznick was not qualified to offer his opinions; rather, the Court, bought the speculation proffered 
by Dr. Coffman, weighed it with Dr. Selznick's properly reached conclusions, to find Dr. Selznick 
failed to rule out other causes of how Judy contracted MRSA and pseudomonas aergunosa (P A). 
The position taken by PCRC, boiled down, is nothing more than a disagreement with Dr. Selznick's 
opinions. That is well beyond the gatekeeper function of the Court. The Court clearly usurped the 
province of the jury to weigh Dr. Selznick's opinions with the rampant speCUlation Dr. Coffman 
offers. For the Court to continue to hold fast to this error does nothing but invite the appellate courts 
to find it committed reversible error. 
ARGUMENT 
A. THE COURT DID NOT CONCLUDE DR. SELZNICK WAS NOT 
QUALIFIED TO PROVIDE HIS EXPERT OPINIONS. 
PCRC refers to Dr. Selznick as "Plaintiff s orthopedic expert, " a thinly veiled assertion that 
Dr. Selznick was not qualified to render the opinions he proffered in his affidavit. To the contrary, 
this Court found that while admitting that Dr. Selznick was qualified to render his opinions 
(Memorandum Decision and Order, p. 12), the Court weighedllisopinions against those submitted 
by PCRC's expert, Dr. Coffman. To reiterate, regarding expert testimony in medical malpractice 
cases, such testimony is admissible when: 
'[T]he expert is a qualified expert in the field, the evidence will be of 
assistance to the trier of fact, experts in the particular field would reasonably 
rely upon the same type of facts relied upon by the expert in forming his 
opinion, and the probative value ofthe opinion testimony is not substantially 
outweighed by its prejudicial effect.' 
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Coombs; supra, 148 Idaho at 140,219 P.3d at 464 [Internal citation omitted]. Admissibility of 
an expert's opinion "depends on the validity ofthe expert's reasoning and methodology, rather than 
his or her ultimate conclusion." Coombs, supra.' 
In Weeks, a medical malpractice case, the Idaho Supreme Court held that the district court 
erred in granting summary judgment, when the district court excluded expert testimony. The Idaho 
Supreme Court reasoned that where the expert based his opinions on his experience and research, 
and made inferences from facts known to him, it was reversible error to grant summary judgment. 
[d., 143 Idaho at 839-40, 153 P.3d at 1185-86. Like Judge Anderson of the Seventh District, this 
Court will be reversed on appeal, as it, like Judge Anderson, engaged in an improper weighing of 
the evidence. 
B. THE COURT IMPROPERLY WEIGHED THE EVIDENCE. 
peRC incorrectly asserts the Court only fulfilled its role as the gatekeeper in deciding the 
motion. To the contrary, the Court impermissibly weighed the evidence when it accepted Dr. 
Coffman's conclusion that he could not determine where Judy contracted MRSA or P A over Dr. 
Selznick conclusion Judy, to a reasonable degree of medical probability, contracted MRS A and PA 
due to PCRC's conduct and omissions. This is not the Court's role; rather, weighing the opinions 
of Dr. Coffman and Dr. Selznick is the role of the jury. Essentially, the Court implicitly determined 
'pCRC asserts Judy's reliance upon Coombs is misplaced. Opposition, p. 13. PCRC's argument 
would have some merit, if it could have proffered evidence showing that Dr. Selznick did not properly 
utilize the appropriate methodology in reaching his opinions (which is exactly what Dr. Coffman did, 
albeit in his own admitted, speculative fashion). Dr. Selznick reviewed the records, the negative PMC 
testing, the Department of Health and Welfare reports citing peRC for failing to follow basic 
disease/infection prevention procedures, the unrefuted fact that MRSA and PA residents were roaming the 
hallways at PCRC, and Judy's unrefuted testimony ofPCRC nurses and staff not washing or degloving 
when leaving MRSA resident's room when attending to her. This methodology complies with IRE 702. 
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Selznick was less credible than Dr. Coffman.2 There is nothing in the record establishing the Dr. 
Selznick did anything different than another expert, including Dr. Coffman, in reaching his opinions. 
Dr. Selznick reviewed the testing done at PMC, finding that Judy was negative for MRSA and P A 
prior to her admission. Dr. Selznick properly relied upon the negative test results, as he had a right 
to do, since that is the accepted standard of care for the practice of medicine in Pocatello, Idaho. Dr. 
Selznick also reviewed the records from PCRC of Judy's treatment and the DHW records to 
conclude PCRC did not follow infection control procedures. Dr. Selznick considered that Judy was 
housed with residents infected with MRS A and P A, that PCRC failed to follow proper and accepted 
infection prevention, was cited for its noncompliance by DHW, and that Judy tested positive for 
MRSA and PA November 9,2007, over three months after she was admitted at PCRC. Dr. Selznick 
performed the proper research in reaching his conclusions. 
Moreover, the Court's decision is improperly based on the speculative supposition that only 
Dr. Coffman could muster, after he most assuredly knew, based on his review of the records, 
supported the only legitimate conclusion, that Judy acquired MRSA and P A from PCRC. 
Otherwise, why would Dr. Coffman admit, that "I can't rule out where she got it from" and 
'"[w]ell, 1 don't think we can tell." Again, summary judgment is also not appropriate, given Dr. 
Coffman cannot rule out where Judy contracted MRSA and P A, which means Dr. Coffman could 
not rule out that Judy contracted MRS A and P A at PCRC. This, once again, raises an issue of fact 
for the jury, not the Court, to decide. 
2 See Order, p. 11. 
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C. THE COURT DID NOT PROPERLY APPLY THE SUBSTANTIAL FACTOR 
TEST. 
To reiterate, and contrary to PCRC's position that Judy asserts expert testimony is not 
required, Judy only needs to show Judy does not need to establish proximate cause by showing that 
she only contracted MRSA and PA from PCRC; rather, Judy need only establish proximate cause 
that PCRC' s actions and omissions were a substantial factor in bringing about her injuries. Coombs 
v. Curnow, 148 Idaho 129, 140,219 P.3d 453,464 (2009)[Emphasis added]; Weeks v. EIRMC, 143 
Idaho 834, 839, 153 P.3d 1180, 1185 (2007). Proximate cause "may be proven by direct evidence 
or by showing a 'chain of circumstances from which the ultimate fact required to be 
established is reasonably and naturally inferable.' Weeks, supra, 143 Idaho at 839, 153 P.3d 
1185, citing, Sheridan, supra, 135 Idaho at 785, 25 P.3d at 98 [Emphasis added]. PCRC's position 
that there are "too many other variables" based, once again on Dr. Coffman's supposition is 
argument for it to give to the jury, and not based on the record. The multiple, speculative red 
herrings tossed up by Dr. Coffman, again, are for the jury to consider at trial. 
Moreover, Dr. Selznick, along with Sid Gerber and Suzanne Frederick, experts in health care 
administration and residential care nursing, both opined, based on their review of the records, to a 
reasonable degree of probability, that PCRC failed to comply with state and federal regulations and 
standard of care to prevent the transmission of disease and infection, leading to Judy's contracting 
MRSA and PA. Larsen Aff.,Exh. R (Suzanne Frederick 4-19-10 & 6-10-10 Reports, pp. 9-13; 
Affidavit of Sid Gerber~~ 4-5, Gerber Report, pp. 6- 9. The Court did not strike their affidavits. 
Further, PCRC offers the red herring that Gerber and Frederick are not infectious disease experts. 
They do not have to be. Instead, their opinions are properly considered, in light of the "chain of 
circumstances" test. Given the negative PMC testing, the fact that PCRC was cited by DHW for 
REPLY MEMORANDUM IN SUPPORT OF PLAINTIFF'S MOTION FOR RECONSIDERATION - PAGE 6 
1279 
failing to properly follow infection prevention procedures, PCRC's failure to properly train its 
nurses and other care givers in basic infection prevention (since they failed to deglove and wash 
their hands, per Judy's unrefuted testimony and the findings of the DHW) the MRSA and PA 
resident housed with Judy, PCRC's failure to test Judy, and her acquiring MRSA and PA while she 
was a resident at PCRC, lead to the natural inference Judy contracted those horrible diseases due to 
PCRC's conduct. 
D. THE COURT DID NOT GIVE JUDY ANY REASONABLE INFERENCES. 
PCRC's response on this issue is vague, generalized and factually wanting. The record 
clearly shows, that the Court did not give the inference from the screening Judy had taken of her 
at PMC, prior to her admission to PCRC, that she was negative as a carrier and not infected with 
MRSA and P A. Contrary to the accepted negative test results,-the Court, instead, gave the inference 
that she was a carrier and was potentially infected with MRSA and P A at the time of her admission. 
This is based purely on Dr. Coffman's speculation. The Court, in not reconsidering its initial 
decision, will continue to improperly endorse that speculation. Further, the Court gave PCRC the 
inference, based on the speculation proffered by Dr. Coffman, that the testing done by PMC may 
have produced a false negative. It also appears the Court accepted Dr. Coffman's unfounded 
conclusion that not all of the wounds were cultured and that Judy may have gotten MRSA or P A 
from visitors. Those are inferences to which PCRC, as the movant, is not allowed under the 
summary judgment standard. Additionally, those inferences are not supported by the record. Dr. 
Coffman did not do the testing, he was not present at the testing, and no other testing is ever 
considered to be the standard of care in Pocatello. He was only speculating about the test results. 
The record is appropriately silent on the testing. It was done. It was proper. It was negative for 
both MRSA and P A. 
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Judy, not PCRC, was entitled to all reasonabl~ inferences, such as: (1) that she was not 
colonized or infected with MRSA or P A, based on the negative test results from the testing done at 
PCRC; (2) that the testing did not prove a false negative; (3) that all of her wounds were cultured; 
(4) that her treating physician, Dr. Selznick, who followed the standard of care, can rely on test 
results negative for MRS A and PA; (5) that it was documented that Judy was exposed to MRS A and 
P A during her stay at PCRC; (6) PCRC breached the standard of care in failing to adhere to the 
standard of care for control of infectious diseases, which was documented by DHW; and (7) Dr. 
Selznick had a right to rely on the positive test results of MRS A and PA in November, 2007, to draw 
the conclusion that PCRC' s conduct was a substantial factor in causing Judy's infections. The Court 
should, at this juncture of the proceedings, reconsider its decision, instead of waiting for the 
inevitable reversal that awaits its decision on appeal. 
E. THE COURT MISAPPLIED THE SUMMARY JUDGMENT STANDARD. 
Again, the rules applying to a court's determination of summary judgment are as follows: 
As we have reiterated in our recent cases, upon a motion for summary 
judgment, all disputed facts are liberally construed in favor of the 
non-moving party. The burden of proving the absence of a material fact 
rests at all times upon the moving party. This burden is onerous because 
even "[c]ircumstantial evidence can create a genuine issue of material 
fact." Moreover, reasonable inferences which can be made from the 
record shall be made in favor of the party resisting the motion. If the 
record contains conflicting inferences upon which reasonable minds might 
reach different conclusions, a summary judgment must be denied because 
all doubts are to be resolved against the moving party. The requirement 
that all reasonable inferences be construed in the light most favorable to 
the non-moving party is a strict one. Nevertheless, when a party moves for 
summary judgment the opposing party's case must not rest on mere 
speculation because a mere scintilla of evidence is not enough to create a 
genuine issue of fact. Notwithstanding the utility of a summary judgment, 
a motion for summary judgment should be granted with caution. 
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McCoyv. Lyons, 120 Idaho 765, 769, 820P.2d360, 364 (1 99 1) [Intemal citations omitted][Emphasis 
added]. Furthermore, it is well-established that on summary judgment, the Court is not allowed to 
weigh the evidence: 
The trial court, when confronted by a motion for summary judgment, must 
determine if there are factual issues which should be resolved by the trier of 
facts. On such a motion it is not the functkm of the trial court to weigh 
the evidence or to determine those issues. Moreover, all doubts must be 
resolved against the party moving for a summary judgment. 
Merrill v. Duffy Reed Constr. Co., 82 Idaho 410, 414, 353 P.2d 657, 659 (1960)[Emphasis added]. 
See also, American Land Title Co. v.Isaak, 105 Idaho 600, 601, 671 P.2d 1063, 1064 (1983) ("A 
trial court, in ruling on a motion for summary judgment, is not to weigh evidence or resolve 
controverted factual issues."); Idaho State University v. Mitchell, 97Idaho 724, 730,552 P.2d 776, 
782 (l976)(citing, Merrill, supra); Meyers v. LOti, 133 Idaho 846, 849, 993P.2d 609, 612 (2000) 
("The district court may not weigh the evidence to resolve controverted factual issues."). 
Additionally, "(a] motion for summary judgment should be denied if the pleadings, 
admissions, depositions, and affidavits raise any question of credibility of witnesses or weight of the 
evidence." Merrill, supra, 82 Idaho at414, 353 P.2d at 659. With these standards in mind, the Court 
should, and, must, reconsider its initial decision, and deny PCRC's motion. 
CONCLUSION 
Based on the foregoing, Plaintiff Judy Nield respectfully requests the Court grant her Motion 
to Reconsider and deny PCRC's Motion for Summary Judgment. 
DATED this ~~/day of February, 2011. 
COOPER & LARSEN, CHARTERED 
~ ,. .-:> ,I B_~~=~ REE W. LARS N 
REPLY MEMORANDUM IN SUPPORT OF PLAINTIFF'S MOTION FOR RECONSIDERATION - PAGE 9 
1282 
CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on this .)..l( day of February, 2011, I served a true and correct 
copy of the above and foregoing document to the following person(s) as follows: 
Keely E. Duke 
Chris D. Comstock 
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Reed W. Larsen, ISB # 3427 
Javier L. Gabiola, ISB # 5448 
COOPER & LARSEN, CHARTERED 
151 North yd Avenue, 2nd Floor 
P. O. Box 4229 
Pocatello, ID 83205-4229 
Telephone: (208) 235-1145 
Facsimile: (208) 235-1182 
Attorneys for Plaintiff 
, ""'" 
IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK 
JUDY NIELD, 
Plaintiff, 
vs. 
POCATELLO HEALTH SERVICES, INC., 
a Nevada corporation, d/b/a 
POCATELLO CARE AND 
REHABILITATION CENTER, and 
JOHN DOES I-X, acting as 
agents and employees of POCATELLO 
HEALTH SERVICES, INC., d/b/a 
POCATELLO CARE AND 
REHABILITATION CENTER, 
Defendants. 
) Case No. CV -09-3869-PI 
) 
) 
) 
) ORDER GRANTING 
) STIPULATION TO VACATE 
) HEARING ON PLAINTIFF'S MOTION 
) FOR RECONSIDERATION 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
The Court, having considered the parties' Stipulation to Vacate Hearing on Plaintiffs 
Motion for Reconsideration, and good cause appearing therefore, 
IT IS HEREBY ORDERED ADJUDGED AND DECREED that the parties' Stipulation 
to Vacate Hearing is GRANTED. The hearing on Plaintiffs Motion for Reconsideration in this 
matter shall be reset to March 28 th, 2011 at 1 :~.m., ifthat date is available to Defendants' counsel 
ORDER GRANTING STIPULATION TO VACATE TRIAL - PAGE 1 
1284 
Keely Duke, if it is not, the parties in this case will find another date that works for both parties and 
the Court and will move the hearing on Plaintiffs Motion for Reconsideration to that date. 
DATED this&S'day of February, 2011. 
BY~C.~ 
ROBERT C. NAFTZ 
District Judge 
CLERK'S CERTIFICATE OF SERVICE 
»lAWv I HEREBY CERTIFY that on this --2 day of..E~bl1:tftF)1, 2011, I served a true and 
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Reed W. Larsen 
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Keely E. Duke 
Chris D. Comstock 
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P.O. Box 1271 
Boise, ID 83701 
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IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE STATE 
OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK 
JUDY NIELD, 
Plaintiff, 
vs. 
POCATELLO HEALTH SERVICES, INC., 
A Nevada corporation, d/b/a 
POCATELLO CARE AND 
REHABILITATION CENTER, and 
JOHN DOES I-X, acting as 
Agents and employees of POCATELLO 
HEALTH SERVICES, INC., d/b/a 
POCATELLO CARE AND 
REHABILITATION CENTER, 
Defendants. 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
Case No. CV-2009-003869-PI 
MEMORANDUM DECISION 
and ORDER 
NATURE OF THE ACTION 
This case comes before this Court pursuant a Motion for Reconsideration filed by the 
Plaintiff, seeking review of the Memorandum Decision and Order entered by this Court on 
January 21,2011. Pursuant to that decision, this Court granted summary judgment in favor of 
the Defendant after determining the Plaintiff was unable to satisfY the required element of 
causation by establishing how, when, or where she contracted MRSA or pseudomonas ("P A"), or 
that either infection was contracted as a result of a breach of the standard of care by the 
Defendant Pocatello Care and Rehabilitation Center ("PCRC"). (See Mem. Decision and Order, 
Jan. 21, 2011, 11-12.) 
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The Plaintiff submitted a brief in support of her Motion for Reconsideration. The 
Defendant submitted an opposition memorandum, which was followed by the Plaintiffs Reply 
Brief. Oral arguments regarding the Motion for Reconsideration were heard on March 28, 20 11, 
with this Court taking the matter under advisement. After receiving oral arguments and 
reviewing the entire file, including the briefs and affidavits filed by counsel, this Court now 
enters the following Memorandum Decision and Order. 
STANDARD OF REVIEW 
Rule 1 1 (a)(2)(B) of the Idaho Rules of Civil Procedure ("IRCP") states in relevant part: "A 
motion for reconsideration of any interlocutory orders of the trial court may be made at any time 
before the entry of final judgment but not later than fourteen (14) days after the entry of the final 
judgment." The Idaho Supreme Court "has held that I.R.C.P. I 1 (a)(2)(B) provides the authority 
for a district court to reconsider and vacate interlocutory orders so long as final judgment has not 
yet been entered." Sammis v. Magnetek, Inc., 130 Idaho 342, 346, 941 P.2d 314,318 
(1997)(citing Farmers Nat'l Bankv. Shirey, 126 Idaho 63, 68, 878 P.2d 762,767 (1994)). This 
includes the authority for a court to reconsider a prior order at any time before the entry of final 
judgment, even on the court's own motion. Elliott v. Darwin Neibaur Farms, 774, 785, 69 PJd 
1035, 1046 (2003). As there has been no final judgment in this case, it is appropriate for this 
Court to reconsider its previous Memorandum Decision and Order. 
"[I]n deciding a motion presented under Rule 11(a)(2)(B), a trial court may consider new or 
additional facts presented with the motion." Noreen v. Price Dev. Co. Ltd P'ship, 135 Idaho 
816,819,25 P.3d 129, 132 (Idaho Ct.App. 2001.) Indeed, the district court "should take into 
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account any new facts presented by the moving party that bear on the correctness of the 
interlocutory order." Coeur d'Alene Mining Co. v. First Nat'l Bank olN. Idaho, 118 Idaho 812, 
823,800 P.2d 1026, 1037 (1990). "The burden is on the moving party to bring the trial court's 
attention to the new facts. We will not require the trial court to search the record to determine if 
there is any new information that might change the specification of facts deemed to be 
established." Id. However, "Rule 11 (a)(2)(B) permits a party to present new evidence when a 
motion is brought under that rule, but does not require that the motion be accompanied by new 
evidence." Johnson v. Lambros, 143 Idaho 468, 472, 147 P.3d 100, 104 (Idaho Ct.App. 2006). 
Thus, this Court is not precluded from reconsidering an interlocutory decision on the bases of the 
initial evidence. Id. at 473, 147 PJd at 105. 
"The decision to grant or deny a request for reconsideration generally rests in the sound 
discretion of the trial court." Jordan v. Beeks, 135 Idaho 586, 592, 21 PJd 908, 914 (2001). 
Abuse of discretion is determined by a three part test which asks whether the district 
court "(1) correctly perceived the issue as one of discretion; (2) acted within the outer 
boundaries of its discretion and consistently with the legal standards applicable to the 
specific choices available to it; and (3) reached its decision by an exercise of reason." Sun 
Valley Potato Growers, Inc. v. Texas Refinery Corp., 139 Idaho 761, 765, 86 P.3d 475, 
479 (2004) (citations omitted). 
Spur Products Corp. v. Stoel Rives, LLP, 143 Idaho 812, 153 P.3d 1158 (2007). 
1. Whether to grant the Plaintiffs Motion for Reconsideration. 
Memorandum Decision and Order 
Re: Plaintiff's Motion/or Reconsideration 
Case No. CV-09-3869-PI 
1288 
3 
DISCUSSION 
The Plaintiff argues reconsideration is appropriate because this Court "improperly 
weighed the evidence and failed to give Judy all reasonable inferences from the record, thereby 
misapplying the summary judgment standard." (Mem. in Supp. ofPI.'s Mot. for 
Reconsideration, Jan. 3, 2011,8.) The Plaintiff further maintains she "established a genuine 
issue of material fact she contracted MRSA and P A at PCRC, as she has proven, through 
admissible evidence, that PCRC's actions/omissions were a substantial factor in causing her 
injuries and damages." (Id. at 13.) Counsel for the Plaintiff did not present any new facts that 
this Court did not previously consider in rendering its decision regarding summary judgment; nor 
did counsel for the Plaintiff direct this Court to any new case law. 
When presented with a motion for reconsideration "of the specification of facts deemed 
established pursuant to I.R.C.P. 56(d), the trial court should reconsider those facts in light of any 
new or additional facts that are submitted in support of the motion." Coeur d 'Alene Mining, Co. 
V. First Nat. Bank olN. Idaho, 118 Idaho 812, 823, 800 P.2d 1026, 1037 (1990). As explained 
by the Idaho Supreme Court: 
A rehearing or reconsideration in the trial court usually involves new or additional facts, 
and a more comprehensive presentation of both law and fact. Indeed, the chief virtue of a 
reconsideration is to obtain a full and complete presentation of all available facts, so that 
the truth may be ascertained, and justice done, as nearly as may be. 
Id. (quoting, J.l Case Co. v. McDonald, 76 Idaho 223, 229, 280 P.2d 1070, 1073 (1955)). 
Furthermore, "[t]he burden is on the moving party to bring the trial court's attention to the new 
facts. We will not require the trial court to search the record to determine if there is any new 
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infonnation that might change the specification of facts deemed to be established." Id. 
However, even though a party is not required to submit new evidence in conjunction with a 
motion for reconsideration, when a moving party does not present any new facts, it still must 
demonstrate "errors of law or fact in the initial decision." Id. If "a trial court's conclusions were 
correct on the previous record, and it does not thereafter receive any infonnation that would 
change its previous ruling, there is no basis for it to overturn its initial decision." Id. 
1. Whether this Court misapplied the summary judgment standard by 
improperly weighing the evidence and failing to give the Plaintiff all 
reasonable inferences from the record. 
The Plaintiff first argues this Court improperly weighed the evidence. In support of that 
allegation, the Plaintiff stated: "While admitting that Dr. Selznick was qualified to render his 
opinions, the Court weighed his opinions against those submitted by PCRC's expert, Dr. 
Coffman. The Court is not allowed to do this on summary judgment." (Mem. in Supp. ofPl.'s 
Mot. for Reconsideration at 9.) 
In ruling upon the Defendant's motion for summary judgment, this Court had to 
determine whether or not the Plaintiff could establish where and how she contracted MRSA and 
pseudomonas. In making that determination, this Court found the facts and circumstances of this 
case "require [ d] the testimony of experts to establish proximate cause of the injury suffered by 
the Plaintiff." (Mem. Decision and Order at 10.) This Court stated: 
The Plaintiff must prove that the Defendant's actions or non-actions were a substantial 
factor in her contracting MRSA and pseudomonas. The process in which people contract 
infectious diseases is outside the scope of knowledge of a jury and requires the assistance 
of experts to explain how infections are contracted and spread. 
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(ld.) In order to meet that burden, the Plaintiff presented the affidavits of expert witnesses Hugh 
Selznick, M.D., Suzanne Fredrick, R.N., and Sidney K. Gerber. The Plaintiff argued those 
expert opinions were sufficient to show there was a reasonable likelihood that people could differ 
as to where the Plaintiff contracted MRSA and pseudomonas, creating a material issue of fact 
that would defeat the Defendant's Motion for Summary Judgment. In accordance with the 
standards governing summary judgment, this Court evaluated the affidavits "in the most 
favorable light to the Plaintiff." (Id. at 11.) However, despite giving the inference to the 
Plaintiff as the non-moving party, this Court found the affidavits were insufficient to establish 
where and how the Plaintiff contracted MRSA and pseudomonas. 
In first evaluating the affidavit of Dr. Selznick, this Court determined his findings were 
"speculative, conclusory, and unsubstantiated in light of the numerous ways the Plaintiff may 
have contracted these infections." (Id.) In reviewing Dr. Selznick's conclusions regarding how 
the Plaintiff contracted MRSA and pseudomonas, this Court noted that Dr. Selznick "failed to 
identify all of the potential causes of symptoms, eliminating hypotheses in order to reach a 
conclusion as to the most likely cause." (ld.) Instead, Dr. Selznick simply and improperly 
concluded 
that because the Plaintiff was negative for MRSA and pseudomonas at the time of her 
admission to PCRC, but then tested positive for MRSA and pseudomonas prior to her 
discharge, then she must have contracted MRSA and pseudomonas while at PCRC. He 
does not address the other factors that could have been a substantial factor in causing the 
infections. 
(ld.) As such, this Court found "the validity of Dr. Selznick's reasoning and methodology 
regarding how the Plaintiff contracted MRS A and pseudomonas [to be] without merit." (Id.) 
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This Court clearly did not weigh Dr. Selznick's affidavit against the affidavit of Dr. 
Coffman. Rather, this Court exercised its gatekeeper role in evaluating expert evidence. In a 
motion for summary judgment, "[s]upporting and opposing affidavits shall be made on personal 
knowledge, shall set forth such facts as would be admissible in evidence, and shall show 
affirmatively that the affiant is competent to testify to the matters stated therein." IDAHO R. CIV. 
P. 56(e)(201O); see also Rhodehouse v. Stutts, 125 Idaho 208, 212,868 P.2d 1223, 1228 (1994). 
Furthermore, as cited by this Court in its Memorandum Decision and Order, "[a]dmissibility of 
evidence within depositions and affidavits in support or in opposition to a motion for summary 
judgment is a threshold question to be addressed before a court can determine the outcome of the 
summary judgment motion." Weeks v. Eastern Idaho Health Services, 143 Idaho 843, 846-47, 
153 P.3d 1180, 1183-84 (2007). This Court further set forth, in detail, the appropriate standards 
for measuring the reliability of expert evidence, as found in Idaho Rule of Evidence 702. That 
analysis is repeated below: 
In a medical malpractice case, proximate cause involves more than one possible 
cause of injury and is proven if it is shown that the defendant's conduct ''was a 
substantial factor in bringing about the injury suffered-bythe plaintiff." Weeks v. Eastern 
Idaho Health Services, 143 Idaho 834, 839, 153 P.3d 1180, 1185 (2007). "The question 
of proximate cause is one of fact and almost always for the jury. Cramer v. Slater, 146 
Idaho 868, 875, 204 P.3d 508, 515 (2009). The Idaho Rules of Evidence govern the 
admission of testimony to prove proximate cause in medical malpractice cases. Coombs 
v. Curnow, 148 Idaho 129, 140,219 P.3d 453, 464 (2009). The Idaho Rules of Evidence 
do not require expert testimony to prove causation in such cases. However, this type of 
testimony is often necessary because the causative factors are not usually within the 
scope of knowledge or experience ofajury. Id. at 140,219 P.3d at 464. 
Rule 702 of the Idaho Rules of Evidence permits the admission of expert 
testimony only when 
the expert is a qualified expert in the field, the evidence will be of assistance to 
the trier of fact, experts in the particular field would reasonably rely upon the 
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same type of facts relied upon by the expert in fonning his opinion, and the 
probative value of the opinion testimony is not substantially outweighed by its 
prejudicial effect. 
Ryan v. Beisner, 123 Idaho 42,47,844 P.2d 24,29 (Idaho Ct.App. 1992). Expert opinion 
which is speculative, conclusory, or unsubstantiated by facts in the record is of no 
assistance to the jury in rendering its verdict, and therefore is inadmissible. Id. at 46-47, 
844 P.2d at 28-29. The testimony of an expert is speculative when it ''theoriz[es] about a 
matter as to which evidence is not sufficient for certain knowledge." Karlson v. Harris, 
140 Idaho 561, 565, 97 P.3d 428, 432 (2004). On the other hand, if an expert's reasoning 
or methodology underlying the opinion is scientifically sound and "based upon a 
'reasonable degree of medical probability'" not a mere possibility, then the testimony 
will assist the trier of fact. Bloching v. Albertson's, Inc., 129 Idaho 844, 846-47, 934 
P .2d 17, 19-20 (1997) (quoting Roberts v. Kit Mfg. Co., 124 Idaho 946, 948, 866 P .2d 
969,971 (1993». 
In deciding whether to admit expert testimony, a court must evaluate ''the expert's 
ability to explain pertinent scientific principles and to apply those principles to the 
fonnulation of his or her opinion." Ryan, 123 Idaho at 46,844 P.2d at 28. Admitting the 
expert's testimony depends upon the validity of the expert's reasoning and methodology, 
not his or her ultimate conclusion. Id. at 46-47, 844 P.2d at 28-29. As long as the 
principles and methodology behind a theory are valid and reliable, the theory need not be 
commonly agreed upon or generally accepted. Weeks, 143 Idaho at 838, 153 P.3d at 
1184. 
(Mem. Decision and Order at 7-9.) Thus, as correctly noted by this Court and in accordance with 
the rules governing affidavits submitted in opposition to a motion for summary judgment, as well 
as the rules governing experts, the opinions of Dr. Selznick were not based on valid methodology 
or principles and failed to address basic undisputed medical principles with respect to MRSA and 
pseudomonas. Therefore, this Court had to determine Dr. Selznick's opinion would not aid the 
trier of fact because it was nothing more than speculative, conclusory, and unsubstantiated. 
Likewise, this Court properly exercised its gate-keeping role in regard to the affidavits of 
Suzanne Frederick and Sidney K. Gerber submitted by the Plaintiff in further support of her 
burden of proof. This Court conducted the same analysis as explained previously and found 
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these affidavits to be similarly insufficient in establishing where and how the Plaintiff contracted 
MRSA and pseudomonas. Thus, as determined by this Court, the Plaintiff ultimately failed to 
establish causation in this case. This Court correctly evaluated the affidavits submitted by the 
Plaintiff's experts and determined the causation analyses offered were not based on valid and 
reliable principles or methodology, and, therefore, unhelpful to the trier of fact. This Court 
properly applied Idaho Rule of Evidence 702 and the case law pertaining to the requirement that 
expert testimony is needed to establish causation in medical malpractice actions. The Plaintiff 
simply did not present sufficient evidence to establish a genuine issue of material fact regarding 
causation. 
2. Whether this Court did not give every inference to the Plaintiff as required 
by the standards governing summary judgment. 
The Plaintiff also argues this Court not only failed to give her all the reasonable 
inferences from the record, but actually made such inferences in favor of the Defendant. 
Specifically, the Plaintiff asserts this Court did not give her the following inferences: that the 
Plaintiff was negative as a carrier and not infected with MRSA and/or pseudomonas; that the 
testing conducted by Portneuf Medical Center did not produce a false negative; that all of her 
wounds were cultured; and that the Plaintiff may have gotten MRSA or pseudomonas from 
visitors. (Mem. in SUpp. of PI. 's Mot. for Reconsideration at-ll.) 
Under the standards governing summary judgment, this Court must liberally construe the 
record in favor of the party opposing the motion and draw all reasonable inferences and 
conclusions in that party's favor. Friel v. Boise City Hous. Auth., 126 Idaho 484, 485,887 P.2d 
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29, 30 (1994). In ruling for the Defendant in its decision regarding summary judgment, this 
Court recognized that standard and did not stray from it. Contrary to the Plaintiff's assertions, 
this Court did not infer that the Plaintiffwas a carrier of MRS A or pseudomonas, that the testing 
produced a false negative, that only one of her wounds was cultured, or that the Plaintiff may 
have become infected from a visitor. Instead, as explained in both the Memorandum Decision 
and Order and the preceding paragraphs, this Court correctly detennined the Plaintiff failed to 
present sufficient testimony or evidence to create a genuine issue of material fact that her 
contraction of MRS A and pseudomonas was the result of the Defendant's negligent behavior. 
In a motion for summary judgment when the moving party challenges an element of the 
non-moving party's case on the basis that no genuine issue of material fact exists, the burden 
then shifts to the non-moving party to come forward with sufficient evidence to create a genuine 
issue of fact. Tingley, 125 Idaho at 90,867 P.2d at 964. Summary judgment is properly granted 
in favor ofthe moving party when the nonmoving party fails to establish the existence of an 
element essential to that party's case upon which that party bears the burden of proof at trial. 
Thomson, 126 Idaho at 530-31,887 P.2d at 1037-38; Badell, 115 Idaho at 102,765 P.2dat 127. 
This Court correctly detennined that the Defendant's expert, Dr. Coffman, presented admissible, 
credible testimony establishing that the Plaintiff could not demonstrate to a reasonable degree of 
medical certainty when, where, or how she contracted MRSA and pseudomonas. Thereafter, it 
was the Plaintiffs burden to come forward with sufficient evidence or testimony to create a 
genuine issue of material fact as to her burden of proof regarding causation. This Court did 
liberally construe the record in favor ofthe Plaintiff and drew all reasonable inferences and 
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conclusions in her favor. Summary judgment was granted in favor of the Defendant because the 
Plaintiff simply failed to come forward with admissible, credible expert testimony regarding 
causation. 
3. Whether this Court held the Plaintiff to a higher standard than permissible 
in violation of the standards governing summary judgment. 
The Plaintiff further claims this Court held her to a higher standard than required. The 
Plaintiff argues this Court 
placed the burden on Judy, to prove her case beyond a reasonable doubt, which is not the 
test. The proper test is whether, reviewing the record and giving Judy all reasonable 
inferences therein, Judy has shown PCRC's negligence and breach of the standard of care 
were a substantial factor in her contracting MRSA and P A. 
(Mem. in Supp. ofPl.'s Mot. for Reconsideration at 12-13.) 
This Court, having given the Plaintiff all reasonable inferences, did not hold the Plaintiff 
to a higher standard, but rather determined the Plaintiff failed to submit expert testimony 
sufficient to satisfy her burden to establish causation. As has been explained, this Court 
correctly applied the rules and case law requiring expert testimony to establish causation in 
medical malpractice actions. Furthermore, this Court did not err in its application of the 
substantial factor test. Instead, this Court correctly identified the substantial factor test. This 
Court stated: 
In a medical malpractice case, proximate cause involves more than one possible 
cause of injury and is proven if it is shown that the defendant's conduct "was a 
substantial factor in bringing about the injury suffered by the plaintiff." Weeks v. Eastern 
Idaho Health Services, 143 Idaho 834, 839, 153 P.3d 1180, 1185 (2007). "The question 
of proximate cause is one of fact and almost always for the jury. Cramer v. Slater, 146 
Idaho 868, 875, 204 P.3d 508, 515 (2009). The Idaho Rules of Evidence govern the 
admission of testimony to prove proximate cause in medical malpractice cases. Coombs 
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v. Curnow, 148 Idaho 129, 140,219 P.3d 453,464 (2009). The Idaho Rules of Evidence 
do not require expert testimony to prove causation in such cases. However, this type of 
testimony is often necessary because the causative factors are not usually within the 
scope of knowledge or experience of a jury. Id. at 140, 219 P.3d at 464. 
(Mem. Decision and Order at 7-8.) As such, this Court correctly determined the Plaintiff must 
establish causation by competent expert medical testimony, as issues of medical causation are 
outside the competency, knowledge, or experience of the jury. However, since this Court 
ultimately determined the Plaintiff was unable to come forward with the required expert 
testimony, there was no need for this Court to actually conduct an analysis of the substantial 
factor test, as the Plaintiff failed to present qualified expert testimony necessary to establish 
causation. As the Plaintiff has not come forward with any additional relevant testimony, facts or 
case law, she has not met her burden of demonstrating this Court erred in this regard. 
CONCLUSION 
Without any newly discovered facts, evidence, or pertinent case law, this Court cannot 
grant the Plaintiff's Motion for Reconsideration based only on the conclusory statements already 
submitted on the Plaintiff's behalf by Dr. Selmick and the other experts. Nor can this Court 
grant a motion for reconsideration without something more than the Plaintiff s reiteration of the 
arguments this Court has already deemed to be unsubstantiated. In short, the Plaintiff did not 
present this Court with a reason to doubt the correctness of its initial order granting summary 
judgment or demonstrate that this Court made "errors oflawor fact in the initial decision." 
Rather, this Court properly identified and applied the standards applicable to summary judgment, 
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causation, and expert testimony in its Memorandum Decision and Order. Therefore, the 
Plaintiff's Motion for Reconsideration is hereby DENIED.········ __ · 
IT IS SO ORDERED. 
DATED this ~ day of May, 2011 
Copies to: 
Keely E. Duke 
HALL, FARLEY, OBERRECHT & BLANTON, P.A. 
P.O. Box 1271 
Boise, ID 83701 
Reed W. Larsen 
COOPER & LARSEN, CHARTERED 
P.O. Box 4229 
Pocatello, ID 83205 
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IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE STATE 
OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK 
JUDY NIELD, 
Plaintiff, 
vs. 
POCATELLO HEALTH SERVICES, INC., 
A Nevada corporation, d/b/a 
POCATELLO CARE AND 
REHABILITATION CENTER, and 
JOHN DOES I-X, acting as 
Agents and employees of POCATELLO 
HEALTH SERVICES, INC., d/b/a 
POCATELLO CARE AND 
REHABILITATION CENTER, 
Defendants. 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
Case No. CV -2009-003869-PI 
JUDGMENT 
Pursuant to its recent Memorandum Decision and Order, this Court DENIED the 
Plaintiffs Motion for Reconsideration, thereby confIrming the previous entry of Summary 
Judgment in favor of the defendant, Pocatello Care and Rehabilitation Center ("PCRC"). In 
granting summary judgment for the Defendant, this Court determined the Plaintiff was unable to 
satisfy her burden of proof by establishing, how, when, or where she contracted MRSA or 
pseudomonas, or that it was contracted as a result of a breach of the standard of care by PCRC. 
Therefore, as the Plaintiff could not establish the required element of causation, no issue of 
material fact remained in this case, and summary judgment w~ appropriate. 
JUDGMENT 
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Based on the decisions entered by this Court, it is hereby ORDERED and ADJUDGED 
that ail of the Plaintiff's claims against the Defendant in this matter are dismissed with prejudice. 
Each party shall pay their respective attorney fees and court costs. 
IT IS SO ORDERED. 
DATED this 3 day of May, 2011 
Copies to: 
Keely E. Duke 
HALL, FARLEY, OBERRECHT & BLANTON, P.A. 
P.O. Box 1271 
Boise, ID 83701 
Reed W. Larsen 
COOPER & LARSEN, CHARTERED 
P.O. Box 4229 
Pocatello, ID 83205 
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Keely E. Duke 
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Attorneys fot Defendant Pocatello Health Services, Inc. d/b/a Pocatello Care and Rehabilitation 
Center 
IN THE DISTRICT COURT OF TIlE SIXTH JUDICIAL DISTRICT OF TIlE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK 
JUDy NIELD, 
Plaintiff, 
vs. 
POCATELLO HEALTH SERVICES, INC., a 
Nevada cOrp0ration, d/b/a POCATELLO 
CARE AND REHABILITATION CENTER, 
and JOHN DOES I-X, acting as agents and 
employees of POCATELLO HEALTH 
SERVICES, INC., d/b/a POCATELLO CARE 
AND REHABILITATION CENTER, 
Defendants. 
Case No. CV 09 3869 PI 
POCATELLO HEALTH SERVICES, 
INC. 'S MOTION TO AMEND 
JUDGMENT 
COMES NOW, defendant Pocatello Health Services, Inc., d/b/a Pocatello Care and 
Rehab ("Pocatello Care and Rehab"), by and through its counsel of record, and, pursuant to 
Idaho Rules of Civil Procedure 60(a) and (b), moves this Court to amend its Judgment, dated 
A(L o POCA TELLO HEALTH SERVICES, INC.'S MOTION '1301 ~ND JUDGMENT - 1 
May 3, 2011, by deleting the last sentence of said Judgment, which states ·'Each party shall pay 
their respective attorney fees and court costs." This Motion is supported by the Memorandum in 
Support of Motion to Amend Judgment filed herewith. 
.. , I "",1\" 'f 
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Attorneys for Defendant Pocatello Health 
Services, Inc. d/b/a Pocatello Care and 
Rehabilitation Center 
POCATELLO HEALTH SERVICES,lNC:S MOTION TO AMEND JUDGMENT - 2 
1302 
CERTIFICATE OF S~RVlCE 
I HEREBY CERTIFY that on the ~ -day of May. 201 I, I caused to be served a true 
copy of the foregoing POCATELLO HEALTH SERVICES, INC.'S MOTION TO AMEND 
JUDGMENT, by the method indicated below, and addressed to each of the following: 
Reed W. Larsen 
COOPER & LARSEN, CHARTERED 
151 North 3td Avenue, 2nd Floor 
P.O. Box 4229 
Pocatello, ID 83205-4229 
Fax: (208) 235-1182 
Attorneys for Plaintiff 
o U.S. Mail, Postage Prepaid 
~and Delivered 
o Overnight Mail 
o Telecopy 
POCA TELLO HEALTH SERVICES, INC.' S MOTION J303 :) ruDG!'Il~NT - 3 
Keely E. Duke 
ISB #6044; ked@haHfarley.com 
Chris D. Comstock 
ISB #6581; cdc@hallfarley.com 
HALL, FARLEY, OBERRECHT & BLANTON, P.A. 
702 West Idaho, Suite 700 
Post Office Box 1271 
Boise, Idaho 83701 
Telephone: (208) 395-8500 
Facsimile: (208) 395-8585 
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Attorneys for Defendant Pocatello Health Services. Inc. d/b/a Pocatello Care and Rehabilitation 
Center 
IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO. IN AND FOR THE COUNTY OF BANNOCK 
JUDy NIELD, 
Plaintiff, 
VS. 
POCATELLO HEALTH SERVICES, INC., a 
Nevada corporation, d/b/a POCATELLO 
CARE AND REHABILITATION CENTER, 
and JOHN DOES I-X, acting as agents and 
employees of POCATELLO HEALTH 
SERVICES. INC., d/b/a POCATELLO CARE 
AND REHABILITATION CENTER, 
Defendants. 
CaseNg. CV 09 3869 PI 
POCATELLO HEALTH SERVICES, 
INC.'S MEMORANDUM IN 
SUPPORT OF MOTION TO AMEND 
JUDGMENT 
COMES NOW, defendant Pocatello Health Services, Inc., d/b/a Pocatello Care and 
Rehab ('~Pocatello Care and Rehab"), by and through its counsel of record, and submits the 
following in support ofits Motion to Amend Judgment. 
POCATELLO HEALTH SERVICES, INC.'S MEMQP A ... T ..... W ,. f IN SUPPORT OF MOTION TO AMEND 
JUDGMENT - J 1304 
f. INTRODUCTION 
On January 21, 2011, the Court entered its Memorandum Decision and Order granting 
Pocatello Care and Rehab's Motion for Summary Judgment based on plaintiff's failure to come 
forward with qualified expert testimony regarding causation. Plaintiff then filed a Motion for 
Recoll5ideration, which was denied pursuant to the Court's May 3, 2011, Memorandum Decision 
and Order. On May 3, 2011, the Court also entered a Judgment. 
The Judgment entered by the Court on May 3, 20 II, states in part, "Each party shall pay 
their respective attorney fees and court costs." Pocatello Care and Rehab moves the Court to 
amend its Judgment by removing the above quoted language, because at the time the Court 
entered the Judgment, the issue of costs and fees had not been addressed, and because Pocatello 
Care and Rehab's deadline to request fees and costs had not passed. and in fact had just begun. 
On May 16, 2011, within the period of time allowed by Idaho Rule of Civil Procedure 54. 
Pocatello Care and Rehab filed its Motion for Costs, a Verified Memorandum of Costs, and an 
Affidavit of Counsel in Support of Memorandum for Costs. 
II. STANDARD AND ARGUMENT 
Idaho Rule of Civil Procedure 60(a) allows a party to seek relief from a judgment or 
order for clerical mistakes arising from oversight or omission. Idaho Rule of Civil 
Procedure 60(b) allows a party to seek relief from a judgment for any "reason justifying relief 
from the opel'ation of the judgment. " 
Pocatello Care and Rehab has a right to seek its costs in this matter as the prevailing 
party. See I.R.C.P. 54. By including language in the Judgment that "[e]ach party shall pay their 
respective attorney fees and court costs," the Court has effectively denied Pocatello Care and 
POCATELLO HEALTH SERVICES, TNC.'S MEMORANn, lU ''LI SUPPORT OF MOTION TO AMEND 
JUDGMENT - 2 1305 
Rehab its right to recover its costs without having ,had the opportunity to present argument or 
briefing on the matter. 
Inclusion of the last sentence of the Judgment denies Pocatello Care and Rehab its 
opportunity to seek costs in this matter and appears to be the result of a clerical mistake. To that 
extent, Pocatello Care and Rehab requests the Court amend the Judgment by deleting the last 
sentence of the Judgment pursuant to Idaho Rule of Civil Procedure 60(a). 
In the event inclusion of the last sentence of the Judgment was not a clerical mistake, 
Pocatello Care and Rehab moves the Court for relief fromthe-Judgrnent pursuant to Idaho Rule 
of Civil Procedure 60(b) on the grounds that the Idaho Rules of Civil Procedure allow it to seek 
its costs against plaintiff as the prevailing party in this action, and the Judgment as written 
unjustly denies it that right. 
ill. CONCLUSION 
Therefore, Pocatello Care and Rehab respectfully requests the Court amend its Judgment 
by deleting the last sentence. 
DATED this ~y of May, 2011. 
HALL, FARLEY, OBERRECHT & 
BLANTON, P.A. 
By:---JE.....J.dit£....a.=~~~--4~~;..::;.......::::::=--­
Keely E. 
Chris D. Co stock - Of the Firm 
Attorneys for Defendant PocateJlo Health 
Services, Inc. d/b/a Pocatello Care and 
Rehabilitation Center 
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WDGMENT - 3 1306 
CERTIFICATE OF SERVI~ 
I HEREBY CERTIFY that on the JJ:.!i: day of May, 2011, I caused to be served a true 
copy of the foregoing POCATELLO HEALTH SERVICES, INC.~S MEMORANDUM IN 
SUPPORT OF MOTION TO AMEND JUDGMENT, by the method indicated below, and 
addressed to each of the following: 
Reed W. Larsen 
COOPER & LARSEN, CHARTERED 
1;1 North 3rd Avenue, 2nd Floor 
P.O. Box 4229 
Pocatello, ID 83205-4229 
Fax: (208) 235-1182 
Attorneys/or Plaintiff 
o U.S. Mail, Postage Prepaid 
o Hand Delivered 
o Overnight Mail 
~lecopy 
POCATELLO REAL TH SERVlCES, INC. 'S MEMORANDf TM IN SUPPORT OF MOTION TO AMEND 
JUDGMENT - 4 1307 
Reed W. Larsen, ISB # 3427 
Javier L. Gabiola, ISB # 5448 
COOPER & LARSEN, CHARTERED 
151 North 3rd Avenue, 2nd Floor 
P. O. Box 4229 
Pocatello, ID 83205-4229 
Telephone: (208) 235-1145 
Facsimile: (208) 235-1182 
Attorneys for Plaintiff 
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IN THE DISTRICT COURT OF THE SIXTH mDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK 
JUDY NIELD, ) Case No. CV -09-3869-PI 
) 
Plaintiff/Appellant ) 
) 
vs. ) NOTICE OF APPEAL 
) 
POCATELLO HEALTH SERVICES, INC., ) 
a Nevada corporation, d/b/a ) 
POCATELLO CARE AND ) 
REHABILITATION CENTER, and ) 
JOHN DOES I-X, acting as ) 
agents and employees of POCATELLO ) 
HEALTH SERVICES, INC., d/b/a ) 
POCATELLO CARE AND ) 
REHABILITATION CENTER, ) 
) 
DefendantslRespondents ) 
) 
TO: THE ABOVE NAMED RESPONDENTS POCATELLO HEALTH SERVICES, INC. d/b/a 
POCATELLO CARE AND REHABILITATION CENTER, THEIR AGENTS AND EMPLOYEES 
AND THEIR ATTORNEYS OF RECORD, KEELY E. DUKE AND CHRIS D. COMSTOCK OF 
HALL,FARLEY,OBERRECHT&BLANTON,POBOX1271,BOISE,IDAH083701ANDTHE 
CLERK OF THE ABOVE ENTITLED COURT. 
NOTICE IS HEREBY GIVEN THAT: 
1. The above named Plaintiff/Appellant Judy Nield appeals against the above named 
Defendants/Respondents Pocatello Health Services, Inc. d/b/a Pocatello Care and Rehabilitation 
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Center and their agents and employees to the Idaho Supreme Court from the Memorandum Decision 
and Order Granting DefendantslRespondents' Motion for Summary Judgment entered January 21, 
2011 in the above entitled action, the Memorandum Decision and Order Denying 
Plaintiff/Appellant's Motion for Reconsideration filed May 3,2011, and the final Judgment entered 
May 3, 2011, the Honorable Robert C. Naftz presiding. 
2. Appellant has the right to appeal to the Idaho Supreme Court, and the orders and 
decisions described in Paragraph 1 above are appealable orders, decisions and judgment under and 
pursuant to Rules 11(a)(1) and/or 12(a) of the Idaho Appellate Rules. 
3. The issues which Appellant intends to raise on appeal include the following: 
A. Whether the Trial Court erred in granting summary judgment in favor of the 
Defendant, after incorrectly determining Plaintiff was unable to satisfy the required elements of 
causation; 
B. Whether the Trial Court erred in misapplying the summary judgment standard, 
by requiring Appellant to establish she only could have contracted MRSA and pseudomonas 
aeruginosa (PA) while admitted to Defendant's facility; 
C. Whether the Trial Court erred in misapplying the summary judgment standard 
by improperly weighing evidence and concluding Appellant was required to address the belief of the 
ubiquitous nature of MRSA and P A; 
D. Whether the Trial Court erred in misapplying the summary judgment standard 
by requiring Appellant to show that she may have been a carrier of MRSA and P A but was not 
infected at the time of her admission; requiring Appellant to show why the wound culture would not 
have produced a false negative; and requiring Appellant to show she could only have contracted 
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MRSA and PA while admitted at Defendant's facility; 
E. Whether the Trial Court erred in misapplying the substantial factor test in 
concluding Appellant's expert, Dr. Selznick, did not address and rule out other factors that could 
have been a substantial factor in causing Appellant to contract MRSA and P A; 
F. Whether the Trial Court erred in misapplying the summary judgment standard 
by improperly weighing the evidence and failing to give Appellant all reasonable inferences from 
the record; 
G. Whether the Trial Court erred in failing to strike the Affidavit of Dr. Coffman; 
H. Whether the Trial Court erred in denying Appellant's Motion for 
Reconsiderati on. 
4. No order has been entered sealing all or any portion of the record; 
5. Appellant requests a reporter's transcript of the following hearings: 
A. Hearing on Defendant's Motion for Summary Judgment dated December 13, 
2010; and 
B. Hearing on Plaintiff's Motion for Reconsideration dated March 28, 2011. 
6. Appellant requests the following documents be included in the clerk's record in 
addition to those automatically included under Idaho Appellate Rule 28: 
A. All of the summary judgment motions, memoranda, affidavits and exhibits 
attached thereto, and memoranda and affidavits pertaining to Plaintiff s Motion for Reconsideration 
pursuant to the orders issued by the District Court on January 21, 2011 and May 3, 2011 including 
the following: 
1. Memorandum in Support of Plaintiff s Motion to Strike the Affidavit of Dr. 
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Coffman, filed November 29,2010; 
2. Memorandum in Opposition to Defendant's Motion for Summary Judgment, 
filed November 29,2010; 
3. Affidavit of Reed W. Larsen in Support of Plaintiffs Opposition to 
Defendant's Motion for Summary Judgment filed November 29,2010; 
4. Exhibits A, B, C, D, E, F, G, H, I, J, K, L, M, N, and a attached to the 
Affidavit of Reed W. Larsen in Support of Plaintiffs Opposition to 
Defendant's Motion for Summary Judgment, filed November 29,2010; 
5. Affidavit of Hugh S. Selznick, M.D., filed December 1, 2010, and the 
following exhibits attached thereto: Curriculum Vitae, fee schedule and prior 
deposition/trial testimony of Hugh Selznick, M.D.; report of Hugh S. 
Selznick, dated September 17,2009; and report of Hugh S. Selznick, dated 
November 25, 2009; 
6. Affidavit of Sydney K. Gerber, filed December 1,2010 and exhibits attached 
thereto as follows: Curriculum Vitae of Sydney K. Gerber; August 25, 2009 
report of Sydney K. Gerber; 
7. Affidavit of Suzanne Frederick filed November 30, 2010 and exhibits 
attached thereto as follows: Curriculum Vitae of Suzanne Frederick; reports 
of April 19,2010 and June 10,2010 of Suzanne K. Frederick; 
8. Motion to Strike the Affidavit of Dr. Coffman, filed November 30, 2010; 
9. Affidavit of Reed W. Larsen in Support of Plaintiffs Opposition to 
Defendant's Motion for Summary Judgment filed December 2,2010; 
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10. Exhibit A attached to the Affidavit of Reed W. Larsen in Support of 
Plaintiff's Opposition to Defendant's Motion for Summary Judgement filed 
December 2, 2010; 
11. Reply Memorandum in Support of Plaintiff's Motion to Strike the Affidavit 
of Dr. Coffman, filed December 9, 20-l{Y,-
12. Memorandum in Opposition to Defendant's Motion to Strike Portions of the 
Affidavits of Hugh Selznick, M.D., Suzanne Frederick and Sydney K. 
Gerber, filed December 9, 2010; 
l3. Plaintiff's Motion for Reconsideration, filed February 4,2011; 
14. Memorandum in Support of PlaintifL~ Motion for Reconsideration, filed 
February 4,2011; and 
15. Reply Memorandum in Support of Plaintiff's Motion for Reconsideration, 
filed February 25,2011. 
7. There are no trial exhibits, as trial did not take place. 
8. Reed W. Larsen, the undersigned attorney of the Appellant, hereby certifies that: 
A. A copy of the Notice of Appeal has been served upon the court reporter, 
Stephanie Davis, P.O. Box 4316, Pocatello, Idaho 83205; 
B. The clerk of the District Court has been paid the estimated fee for preparation 
of the reporter's transcript; 
C. The estimated fee for preparation of the clerk's record has been paid; 
D. That the appellate filing fee has been paid; and 
E. Service has been made on all parties required to be served pursuant to Idaho 
Appellate Rule 20. 
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DATED this ~ day of May, 2011. 
COOPER & LARSEN, CHARTERED 
CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on this /r day of May, 2011, I served a true and correct copy 
of the above and foregoing document to the following person(s) as follows: 
Keely E. Duke 
Chris D. Comstock 
Hall, Farley, Oberrecht & Blanton 
P.O. Box 1271 
Boise, ID 83701 
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W U.S. MaillPostage Prepaid 
[ ] Hand Delivery 
[ ] Overnight Mail 
[ ] Facsimile: 208-395-8585 
IN THE DISTRIcr COURT OF THE SIXTH JUDIQAL DISTRIcr OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK 
JUDY NIELD, ) 
) 
Plaintiff-Appellant, ) 
) 
vs. ) 
) 
POCATELLO HEALTH SERVICES, INC., ) 
A Nevada corporation, d/b/a ) 
POCATELLO CARE AND ) 
REHABILITATION CENTER, and ) 
JOHN DOES I-X, acting as ) 
Agents and employees of POCATELLO ) 
HEALTH SERVICES, INC., d/b/a ) 
POCATELLO CARE AND ) 
REHABILITATION CENTER, ) 
) 
Defendants-Respondents, ) 
) 
-------------------------) 
Supreme Court No. 
CLERK'S CERTIFICATE 
OF 
APPEAL 
Appealed from: Sixth Judicial District, Bannock County 
Honorable Judge Robert C. Naftz presiding 
Bannock County case No: CV-2009-3869-PI 
Order of Judgment Appealed from: Memorandum Decision and Order filed the 
21 st day of January, 2011, Memorandum Decision and Order filed the 3rd day of 
May, 2011 and Judgment filed the 3rd day of May, 2011. 
Attorney for Appellant: Reed W. Larsen, COOPER & LARSEN, CHARTERED, 
Pocatello 
Attorney for Respondent: Keely E. Duke, HALL, FARLEY, OBERRECHT & 
BLANTON, Boise 
Appealed by: Judy Nield 
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Appealed against: Pocatello Health Services, Inc., A Nevada corporation, d/b/a 
Pocatello Care and Rehabilitation Center, and John Does I-X, acting as Agents 
and employees of Pocatello Health Services, Inc., d/b/a Pocatello Care and 
Rehabilitation Center 
Notice of Appeal filed: May 12, 2011 
Notice of Cross-Appeal filed: No 
Appellate fee paid: Yes 
Request for additional records filed: No 
Request for additional reporter's transcript filed: No 
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IN THE DISTRICT COURT OF THE SIX1H runICIAL DISTRICT OF THE ' 
STATE OF IDAHd, IN AND FOR TIlE COUNTY OF BANNOCK i 
JUDy NIELD, 
, 
Plaintiffi' A~pellant, 
I 
I 
VS. i 
i [ 
POCATELLO HEALTH SERVI<j;ES, INC., a 
Nevada corporation, d/b/a POCATELLO I, 
CARE AND REHABILITATION .cENTER, 
and JOHN DOES I-X, acting as ~ents and 
employees ofPOCA TELLO HEALTH 
I 
SERVICES, INC., d/b/a POCATELLO CARE 
, , 
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, ' 
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DEFENDANT POCATELLO 
HEALTHSERVICES,INC.'S I 
REQUEST FOR ADDITIONS TO 
THE CLERK'S RECORD I 
I --------------------~I--------~ , I' I 
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IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK 
JUDY NIELD, ) 
) 
Plaintiff, ) 
) 
vs. ) 
) 
POCATELLO HEALTH SERVICES, INC., ) 
a Nevada corporation, d/b/a ) 
POCATELLO CARE AND ) 
REHABILITATION CENTER, and ) 
JOHN DOES I-X, acting as ) 
agents and employees of POCATELLO ) 
HEALTH SERVICES, INC., d/b/a ) 
POCATELLO CARE AND ) 
REHABILITATION CENTER, ) 
) 
Defendants. ) 
) 
Case No. CV -09-3869-PI 
PLAINTIFF'S MEMORANDUM IN 
OPPOSITION TO DEFENDANT 
POCATELLO HEALTH SERVICES, 
INC. dba POCATELLO CARE AND 
REHABILITATION CENTER'S 
MOTION TO AMEND JUDGMENT 
AND MOTION FOR COSTS 
COMES NOW Plaintiff Judy Nield, by and through her undersigned counsel, and submits 
this Plaintiff s Memorandum in Opposition to Defendant Pocatello Health Services, Inc. dba 
Pocatello Care and Rehabilitation Center's (PCRC) Motion to Amend Judgment and Motion for 
Costs. 
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I. INTRODUCTION 
PCRC is not entitled to an amended judgment or costs. The Court's Judgment ordering the 
parties to pay their respective fees and costs was what the Court properly intended. It was not a 
mistake in form or substance; rather, a proper exercise of its discretion. It is undisputed a denial of 
costs is left to the discretion of a district court, which this Court, again, properly exercised. 
Additionally, the Court should maintain the status quo for other reasons. PCRC has not 
properly verified all of its costs, as it failed to serve, within 14 days from entry of the Court's 
Judgment, invoices supporting all of its claimed costs. Also, PCRC's claimed costs are excessive 
and unreasonable. PCRC seeks almost $26,000 in a typical malpractice case that was not 
exceptional or unique. $21,000 of its costs were for expert witnesses, which PCRC, like any other 
party to a malpractice case, incurred as an ordinary expense. Also, Judy Nield paid $5,250 for 
deposition fees of Dr. Coffman, which PCRC cannot rightfully claim. Further, PCRC's expert costs 
are incredibly unreasonable, especially where such experts never testified at trial, nor did they 
prepare any reports. In the interest of justice and fairness, the Court should deny PCRC' s requested 
costs. 
II. ARGUMENT 
A. THE COURT DID NOT MAKE ANY MISTAKE IN EXERCISING ITS 
DISCRETION REQUIRING EACH PARTY TO PAY THEIR OWN COSTS. 
PCRC's motion to amend the Court's Judgment pursuant to Rule 60( a) or 60(b) is meritless. 
As to the former, Rule 60(a) provides: 
Clerical mistakes in judgments, orders or other parts of the record and errors therein 
arising from oversight or omission may be corrected by the court at any time of 
its own initiative or on the motion of any party and after such notice, if any, as 
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the court orders. 
peRC's motion pursuant to Rule 60(a) is inherently flawed and should be summarily denied, as the 
Court's Judgment was not a clerical mistake. A clerical mistake is defined as a mistake that does 
not involve a legal decision or judgment. See, Silsby v. Kepner, 140 Idaho 410, 4 95 P.3d 28 (2004). 
As the Court in Silsby further explained: 
Rule 60(a) applies to those errors in which the' ... type of mistake or omission 
[is] mechanical in nature which is apparent in the record and which does not involve 
a legal decision or judgment by an attorney. The clerical mistake under Rule 60(a) 
may be differentiated from the mistake or inadvertence referred to in Rule 60(b)(I), 
upon the ground that the latter applies primarily to errors or omissions committed 
by an attorney or by the court which are not apparent on the record. ' 
'Errors of a more substantial nature are to be corrected by a motion 
under Rules 59(e) or 60(b). Thus a motion under Rule 60(a) can only be used to make 
the judgment or record speak the truth and cannot be used to make it say something 
other than what originally was pronounced. 
*** 
'Errors correctable under Rule 60(a) include those where what is written or recorded 
is not what the court intended to write or record. The error can be corrected whether 
it is made by a clerk or by the judge.' 
Silsby, supra, 140 Idaho at 412, 95 P.3d at 20 (citations omitted). Clearly, Rule 60(a) does not 
provide PCRC relief, as the Court's decision denying PCRC's requested costs involved a legal 
decision that the Court intended. It is not equivalent to the Court forgetting to sign an order or not 
dotting its 1's and crossing its T's, which is the purpose of Rule 60(a). 
Further, Rule 60(b) is not a proper basis for PCRC's requested relief for two reasons. First, 
Rule 60(b) allows for relief where a mistake is made. Again, the Court made no legal or substantive 
mistake, as it properly intended and decided each party would pay their own attorney's fees and 
costs. Second, relief under Rule 60(b) is allowed only by the discretion of the trial court. See, 
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Washington Fed. Savings & LoanAss'n v. TransamericaPremier Ins. Co., 124 Idaho 913, 915-15, 
1004, 1006-7 (1993). A decision denying costs pursuant to IRCP S4(d)(1) is based on an exercise 
of the Court's discretion, which it properly exercised in this case. 
B. THE COURT PROPERLY EXERCISED ITS DISCRETION UNDER RULE 
54(d)(1) IN ORDERING EACH PARTY TO PAY THEIR OWN COSTS. 
The Court properly ordered each party to pay their own costs. Rule 54(d)(I) provides, in 
pertinent part: "Except when otherwise limited by these rules, costs shall be allowed as a matter of 
right to the prevailing party or parties, unless otherwise ordered by the court."[Emphasis 
supplied]. "An award of costs under IRCP 54( d)( 1), as the rule itself provides, is committed to the 
sound discretion of the district court." Zimmerman v. Volkswagen of America, Inc., 128 Idaho 851, 
857,920 P.2d 67, 73 (1996). In addition to the fact the Court-made no mistake in ordering each 
party to pay their own fees and costs, the Court properly exercised its discretion pursuant to Rule 
54(d)(I). Thus, PCRC's motion, again, lacks merit and should be denied. 
C. PCRC IS NOT ENTITLED TO FILING FEES AND DEPOSITION COSTS AS A 
MATTER OF RIGHT, AS THEY FAILED TO TIMELY FILE ALL DOCUMENTS 
SUPPORTING SUCH COSTS. 
PCRC failed to timely file documents supporting their claimed costs. It claims costs for 
filing fees and deposition, but did not produce invoices reflecting the amounts it paid. The Court 
entered Judgment May 3,2010. PCRC had until May 17,2010, to file all documents supporting its 
memorandum of costs. PCRC did not attach any invoices to its attorney's affidavit reflecting the 
filing fee and deposition costs it claims in its motion. Thus, it waived its right to claim such costs. 
The burden is on PCRC to provide sufficient evidence supporting its motion. I.R.C.P. 
7(b)(1) states, in pertinent part, that "[a]n application to the court for an order shall be by motion 
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which ... shall state with particularity the grounds therefor .... " A motion unaccompanied by an 
affidavit establishing facts outside the record fails to set forth the particular grounds upon which the 
movant seeks reliefin violation of Rule 7(b )(1). See, Garren v. Saccomanno, 86 Idaho 268, 276, 385 
P .2d 396, 400 (1963). To date, PCRC has not served the invoices, well beyond the 14 days mandated 
by IRCP 54(d)(5). Rule 54(d)(5) provides: 
At any time after the verdict of a jury or a decision of the court, any party who 
claims costs may file and serve on adverse parties a memorandum of costs, 
itemizing each claimed expense, but such memorandum of costs may not be filed 
later than fourteen (14) days after entry of judgment. Such memorandum must state 
that to the best of the party's knowledge and belieftlieitems are correct and that the 
costs claimed are in compliance with this rule. Failure to file such memorandum of 
costs within the period prescribed by this rule shall be a waiver of the right of 
costs. A memorandum of costs prematurely filed shall be considered as timely. 
See also, Harney v. Weatherby, 116 Idaho 904, 907-08, 781 P .2d 241,244-45 (Ct. App. 1989)(failure 
to timely file memorandum of costs within fourteen days after court's award of fees constitutes a 
waiver to recover costs); Gilbert v. Tony Russell Constr., 115 Idaho 1035, 1041-42, 772 P.2d 242, 
248-49 (Ct. App. 1989)(district court appropriately refused to award discretionary costs where 
movant failed to include them in memorandum of costs». 
Further, in the context of a motion for fees and costs, the Idaho Court of Appeals held that: 
[I]t is incumbent upon a party seeking attorney fees to present sufficient information for 
the court to consider factors as they specifically relate to the prevailing party or 
parties seeking fees. 
Hackett v. Streeter, 109 Idaho 261, 264, 706 P.2d 1372, 1375 (Ct. App. 1985)[italics in original]. 
Here, PCRC failed to submit invoices reflecting the amounts they incurred and paid for a filing fee 
and deposition costs. As a result, as PCRC did not timely file these supporting documents within 
14 days of the entry of Judgment, such should not be allowed. 
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D. DR. COFFMAN'S EXPENSES OF RIGHT ARE UNREASONABLE. 
Costs as a matter of right have to be reasonable. PCRC asserts Dr. Coffman's costs as 
a matter of right for $2,000 is unreasonable. This is clear, given the fact that PCRC's other expert, 
Dr. McGee, spent 3.5 hours in reviewing the records. Dr. Coffman spent a total of 15.5 hours for 
the $11,250 claimed by PCRC, which is incongruent with his iI).voices, as they actually total $9,750. 
Regardless, Dr. Coffman's costs are incredibly unreasonable and exorbitant. Fees of$500 per hour 
for record review and $1,500 per hour for deposition are unreasonable. Also, Dr. Coffman spent 
an unreasonable amount of time on this case, which is best characterized as churning. Dr. Coffman 
never prepared any report and never testified at trial. This is further evidenced by Dr. Coffman's 
own invoices, which show on July 20,2010, he spent 5 hours for record and literature review and 
discussion with PCRC's attorneys. Then, on November 19,2010, he spent 7 hours for the same 
activity, record and literature review, which he had already done in July. This is double billing and 
unreasonable. 
Further, PCRC seeks to be reimbursed $5,250 for Dr. Coffman's deposition costs that Judy 
Nield already paid to him. There is no legitimate dispute Judy Nield paid $5,250 to Dr. Coffman. 
See, Affidavit 0/ Javier L. Gabiola in Support o/Plaintiff's Memorandum in Opposition to Defendant 
Pocatello Health Services, Inc. dba Pocatello Care and Rehabilitation Center's Motion to Amend 
Judgment and Motion/or Fees and Costs, Exhibits A-C. As Judy Nield already paid Dr. Coffman 
$5,250 for taking his deposition, PCRC's attempt to recover an expense it did not incur or pay is a 
patent misrepresentation to the Court. The Court should, in its discretion, deny any costs for Dr. 
Coffman. 
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E. PCRC IS NOT ENTITLED TO DISCRETIONARY COSTS, AS IT FAILED 
TO PROVE SUCH COSTS ARE NECESSARY, EXCEPTIONAL AND IN 
THE INTEREST OF JUSTICE SHOULD BE ALLOWED. 
LR.C.P. 54(d)(1)(D) sets forth the guidelines for a court to follow in deciding whether to 
award discretionary costs: 
Discretionary Costs. Additional items of cost not enumerated in, or in an amount 
in excess of that listed in subparagraph (C), may be allowed upon a showing that 
said costs were necessary and exceptional costs reasonably incurred, and should 
in the interest of justice be assessed against the adverse party. The trial court, in ruling 
upon objections to such discretionary costs contained in the memorandum of costs, 
shall make express findings as to why such specific item or discretionary cost 
should or should not be allowed. In the absence of any objection to such an 
item of discretionary costs, the court may disallow on its own motion any such 
items of discretionary costs and shall make express findings supporting such disallowance. 
The grant or denial of discretionary costs is "committed to the sound discretion of the district 
court," and will only be reviewed by an appellate court for an abuse of that discretion. Zimmerman, 
supra, 128 Idaho at 857, 920 P.2d at 73. Where a trial court finds that the party requesting 
discretionary costs fails to show such costs were "exceptional" such costs are not allowed. Inama 
V. Brewer, 132 Idaho 377, 383-84, 973 P.2d 148,154-55 (1999). Moreover, exceptional costs are 
"costs incurred because the nature of the case was itself exceptional." Hayden Lake Fire Protection 
Dist., 141 Idaho 307, 314, 109 P.3d 161, 168 (2005). 
This is not an exceptional medical malpractice case, and PCRC has failed to prove this case 
was exceptional and unique to any other medical malpractice case. Every party incurs expert 
expenses and they are common in litigation. In Hayden Lake, supra, the Idaho Supreme Court 
found no abuse of discretion where a district court denied an award of expert witness fees for the 
reason such expenses are an ordinary part of litigation. Hayden Lake, 141 Idaho at 314, 109 P.3d 
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at 168. Discretionary costs include "additional costs for expert witnesses." Id, citing, Auto. Club 
Ins. Co. v. Jackson, 124 Idaho 874,880,865 P.2d 965,971 (1993); Bailey v. Sanford, 139 Idaho 
744, 755,86 P.3d 458,469 (2004) (citing Turner v. Willis, 116 Idaho 682, 686, 778 P.2d 804,808 
(1989)). As the Court in Hayden Lake further stated: 
This Court has always construed the requirement that a cost be "exceptional" 
under LR.C.P. 54(d)(1)(D) to include those costs incurred because the nature of 
the case was itself exceptional. Furthermore, Fish held that a district court did not 
abuse its discretion in denying discretionary costs associated with expert witness fees 
where the trial court had properly determined the case itself was not "exceptional." 
Fish, 131 Idaho at 493, 960 P.2d at 177. Certain cases, such as personal injury, 
cases generally involve copy, travel and expert witness fees such that these costs 
are considered ordinary rather than "exceptional" under I.R.C.P. 54(d)(1)(D). 
See e.g. Inama, 132 Idaho at 384, 973 P.2d at 15 5. 
Id, 140 Idaho at 314-15,109 P.3d at 168-69 [Bold supplied] [Italics in original]. This is very 
telling, since, in Hadyen Lake, the district court denied expertc-ests, even though the case was a class 
action lawsuit affecting 1000s of businesses, had potential damages of $50,000,000, and required 
numerous expert witnesses. Id, 140 Idaho at 314-15, 109 P.3d at 168-69. This Court should do 
the same, and maintain the status quo of no costs to PCRC. 
F. PCRC'S CLAIMED DISCRETIONARY COSTS ARE UNREASONABLE 
AND EXCESSIVE. 
Dr. Coffman's excessive fees, as well as those ofthe uncalled experts, Dr. McGee and Nurse 
Carl Bryant, are not necessary, exceptional, nor should they be awarded in the interest of justice. As 
for Dr. Coffman, $500 an hour for file review and $1,500 per hour for deposition is an extravagant 
amount of money. At a range of$500-$1 ,500 per hour, in an 8 hour period, Dr. Coffman would earn 
$4,000-$12,000 a day. Further, as stated earlier, much of his excessive charges were already paid 
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by Judy, i.e. $5,250 for his deposition. Further, the claimed amount of$11 ,250 is overinflated based 
on his own invoices, as the invoices add up to $9,750. He spent about 15.5 hours on the case, for 
doing the same activity twice. This is unreasonable, especially where Dr. McGee spent 4 hours. 
Neither Drs. Coffman, McGee, nor Nurse Bryant prepared any reports. Dr. McGee and Nurse 
Bryant never prepared any affidavit or witness disclosure. 
Dr. McGee's hourly fee of$400 is also exorbitant and unreasonable. PCRC wants the Court to 
reimburse it for someone who, in an 8 hour period at $400 per hour would earn $3,200 per day. That 
is not reasonable. 
Also, Nurse Bryant billed 72 hours for work on the case. That equates to over 10 hours a day 
for 7 days. This is indeed an exorbitant and inherently unreasonable expense for someone who never 
prepared a report, affidavit and was not deposed. 
In sum, this was not an exceptional malpractice case worth almost $26,000 in claimed costs. 
PCRC has failed to meet its burden of establishing entitlement to the discretionary costs. The Court 
should, in its discretion, adhere to its initial and right decision denying PCRC's costs. 
G. THE INTEREST OF JUSTICE DICTATES THAT THE COURT UPHOLD 
ITS JUDGMENT DENYING COSTS TO PCRC, AS JUDY'S CLAIM WAS 
MERITORIOUS. 
It is a patent injustice for PCRC to ask this Court to reconsider its decision denying its claim 
for costs, which total almost $26,000, and award that against Judy Nield. Judy Nield is a 68 year old 
woman, who is bed bound, with no legs, on Medicare. To award costs to PCRC would be the 
epitome of injustice. The Court needs to adhere to its proper and just decision, and deny PCRC's 
motions. 
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CONCLUSION 
Based on the foregoing, Judy respectfully ask that the Court deny PCRC' Motion for Costs. 
DATED this ;} ~day of November, 2010. 
COOPER & LARSEN, CHARTERED 
By: ~iv 
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a Nevada corporation, d/b/a 
POCATELLO CARE AND 
REHABILITATION CENTER, and 
JOHN DOES I-X, acting as 
agents and employees of POCATELLO 
HEALTH SERVICES, INC., d/b/a 
POCATELLO CARE AND 
REHABILITATION CENTER, 
Defendants. 
STATE OF IDAHO ) 
: ss 
County of Bannock ) 
) Case No. CV -09-3869-PI 
) 
) 
) 
) 
) AFFIDAVIT OF JAVIER L. GABIOLA 
) IN SUPPORT OF PLAINTIFF'S 
) MEMORANDUM IN OPPOSITION TO 
) DEFENDANTS POCATELLO HEALTH 
) SERVICES, INC. dba POCATELLO 
) CARE AND REHABILITATION 
) CENTER'S MOTION TO AMEND 
) JUDGMENT AND MOTION FOR 
) COSTS 
) 
) 
) 
) 
I, JA VIER L. GABIOLA, being first duly sworn on oath, depose and state as follows: 
1. I am one of Plaintiff Judy Nield's attorney and make this affidavit upon my own 
AFFIDAVIT OF JAVIER L. GABIOLA IN SUPPORT OF PLAINTIFF'S MEMORANDUM IN 
OPPOSITION TO DEFENDANT POCATELLO HEALTH SERVICES, INC. dba POCATELLO CARE 
t~ND REHABILITATION CENTER'S MOTION TO AMEND JUDGMENT AND MOTION FOR COSTS 1 
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personal knowledge and information. 
2. Attached hereto as Exhibit A is a copy of the payment record showing my office, 
Cooper and Larsen, paid to Defendant's expert, Dr. Thomas Coffman, $5,250 for his fees related to 
the deposition I took of him on November 19,2010; 
3. Attached hereto as Exhibit B is a copy of a letter dated December 30,2010, from 
Defendant's attorney, Keely Duke, providing a copy of Dr. Coffman's invoice for his deposition 
fees; 
4. Attached hereto as Exhibit C is a copy of Dr. Coffman's invoice for his deposition 
fees in the amount of$5,250. 
(S 
FURTHER SAITH AFFIANT NAUGHT. 
DATED this :J~ day of May, 2011. 
J ER L. GABIOLA 
SUBSCRIBED AND SWORN TO before me this~ day of May, 2011. 
.JAMIE BLOXHAM 
L MOT ARY PUBLIC 
STATE Of IDAHO 
J{)yyrM.> f!1i~ 
NOTARY PUBLIC FOR IDAHO 
Residing at:'/Bcu'-1\0 eJL ~). 
My Commission expires: t l f ocr /1 b 
AFFIDAVIT OF JAVIER L. GABIOLA IN SUPPORT OF PLAINTIFF'S MEMORANDUM IN 
OPPOSITION TO DEFENDANT POCATELLO HEALTH SERVICES, INC. dba POCATELLO CARE 
AND REHABILITATION CENTER'S MOTION TO AMEND JUDGMENT AND MOTION FOR COSTS 2 
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CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on this J )day of May, 2011, I served a true and correct copy 
of the above and foregoing document to the following person(s) as follows: 
Keely E. Duke 
Chris D. Comstock 
Hall, Farley, Oberrecht & Blanton 
P.O. Box 1271 
Boise, ID 83701 
ri U.S. MaillPostage Prepaid 
[ ] Hand Delivery 
[ ] Overnight Mail 
M" Facsimile: 208-395-8585 
AFFIDAVIT OF JAVIER L. GABIOLA IN SUPPORT OF PLAINTIFF'S MEMORANDUM IN 
OPPOSITION TO DEFENDANT POCATELLO HEALm SERVICES, INC. dba POCATELLO CARE 
AND REHABILITATION CENTER'S MOTION TO AMEND JUDGMENT AND MOTION FOR COSTS 3 
1333 
COOPER & LARSEN, CHARTERED 
Thomas Coffman, MD 
6000 . Client Expenses Advanced 
Cash in Bank 
~DEWXE CORP' 1+800-328-0304 www.deluxeforms.com 
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5,250.00 
5,250.00 
Ae 
... _ f .... V, .... .., ... y ............ .... ... __ ... _ ... _ ... _ ~ __ ~ 
HALL I FARLEY 
702 WEST I OIl.HO S·fKe£'l. SUITE 100 
Kl':Y fINANCIAl. Ct:iNl'CIt 
ROISn. IDA"'O 1137112 
POST OFFICE BOX 1J71 
BOISE. IDAHO 83701 
TELBf'Rt)N'£ (20B) 395·8500 
l'/I.(:SIMII.I( (208J 39S.~s8S 
w:14\A·s6B .1\C(llTe5f11'11dcm",,\[.arson IIi.doe 
E·MAlL: conmct@ballflllley.CIIIJl 
Wl\9 1'''Or.: _",.hallfarlcy.llom 
VIA FACSIMILE 
Reed W. Larsen 
COOPER & LARSEN. CHARTERED 
151 North 3rd Avenue, '2ml Floor 
P.O. Box 4229 
PocateHo, ID 83205-4229 
December 30, 2010 
lUcti.AAD S HAl.!. 
DONN..OJ l'AR.1J>V 
I'HILLIP S. OIl!l!It.l\l'.cKT 
J CHA~ BLANTON 
J. KEVIN WEST 
KAitT III. tlAKWOOO 
JOfIN J BUIU<E 
KEVIN J.lit:ANL/\N 
Kl!lll..y E DUlCE 
81lY AN '" NICKIU.$ 
C~1lUS O. COMS1'oC'K 
JEFfREY!I. TOWNljl'.ND 
1t.01l2K.'f A.II2kk'f 
SAMH H AIU'I'f>TT 
D\'LAN A I!JI.TON 
SALI. Y J I\EVI'IOI.O$ 
K,ANOAl.I. j. SCHMI'l"J. 
C()U .. EIiN D. ZAfIN 
!tAU L HBIKltlL/\ 
LnWtS N. STODDAlI.D 
WI.'F. M G. HI'-YF..!) 
MIICIiLA "MJK1!" A. FlU!NClI 
Mf.Q"'N IS.. MOO","Y 
W/lhJlu_.4tItrriIlfd"'~_'-in 
ldahtJ. Aicuto. Ca,/lbrnifl. CHc,:UlI, (11tIh -.J W~ 
RE: Judith Nield v. Pocarello Health Services, Inc. dba Pocatello Care & Rehabilitation 
HFOB File No. 4-568.1 
Dear Reed: 
Attached is an invoice from our expert~ Thomas Coffman. M.D. Pursuant to our agreement it 
is my understanding you will be paying for Dr. Coffinan fOT his appearance at the deposition. Dr. 
Coffman's rate is $1500 per hour and his time for the deposition was 3 Yil hours. Therefore, please 
submit the amount of$S,2S0.00 directly toDT.COffman. Foryourconvenience~ I have also attached 
a. copy of Dr. Coffman's W-9. 
If you have any questions. please do not hesitate 10 give us a call. 
KED/sIs 
Enel. 
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B' 
EXHIBIT 
21 sawtooth epidemlo' 
'
awtooth Epidemiology 
and Infectious 
is eases 
THOMAS COFFMAN, MD 
SkY Blue, MD 
CASI WYATI, DO 
SUSAN MCMULLEN, NP-C 
December 1",2010 
13 :03: 19 12- 01 ~ZO'O 
125 E. IDAHO. SUITE 203 
BOISE, ID 83712 
PHONE: 2OS-33S-0148 
FAX: 208-336-4027 
LAW OFFICE OF BALL, FARLEY, OBERRECRT 8Dd BLANTON, P..A. 
702 W. Idaho St. 
Suite 700 
Boise, ID. 83701-1271 
PbODe:10~39~SOO 
Fax:208-39S-ISIS 
ATTN: Chris D. COllUltOek 
RE: Nield 'Y. Pocatello Health Services, Inc. 
HFO&:B File No. 4-568.1 
11-19-2010 DepositioD 
Tax ID: 414-56-5581 
SiDcerely, 
MeiaDie Bohnet 
FroDt Desk 
Sawtooth Iafectioas Disease 
12S E. Idaho; Suite 203, BOise, m 83112 
(P) 208-338-0148 
(F120B-J36-4027 
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3 % BOllI'S: SlSOOlHour 55.150.00 
'tW UUoJ 
1 J 2 
Keely E. Duke 
ISS #6044; ked@naUflirlcy.com 
Chris D. Comstock 
ISB #6581; cdc@haJlfarJey.com 
HALL, FARLEY, OBERRECHT & BLANTON, P.A. 
702 West Idaho, Suite 700 
Post Office Box 1271 
Boise, Idaho 83701 
Telephone: (208) 395-8500 
Facsimile: (208) 395-8585 
W;\4\.1·S68.1\AppeaJ\HFOa R"qUClltAtW. Rccotds.2nd.doc 
. - .. . . 
." ? i _ 
Attorneys for Defendant Pocatello Health Services, Inc. d/b/a Pocatello Care and Rehabilitation 
Center 
IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR n-:IE COUNTY OF BANNOCK 
JUDy NIELD, 
Plaintifll Appellant, 
vs. 
POCATELLO HEALTH SERVICES, INC., a 
Nevada corporation, d/b/a POCATELLO 
CARE AND REHABILITATION CENTER, 
and JOHN DOES I-X, acting as agents and 
employees of POCATELLO HEALTH 
SERVICES, INC., dlb/a POCATELLO CARE 
AND REHABILITATION CENTER, 
Defendants/Respondents. 
Case No. CV 09 3869 PI 
DEFENDANT POCATELLO 
HEALTH SERVICES, INC.'S 
SECOND REQUEST FOR 
ADDmONS TO THE CLERK'S 
RECORD 
TO~ THE ABOVE NAMED PLAINTIFF/APPELLANT, HER ATTORNEYS OF 
RECORD, AND TO TIm CLERK OF THE ABOVE-ENTITLED COURT. 
NonCE IS HEREBY GIVEN, that the defendantlresponden~ Pocatello Health Services, 
Inc. d/b/a Pocatello Care and Rehabilitation Center, hereby makes a second request, pursuant to 
DEFENDANT POCA TELLO HEALTH SERVICES, INC. 'S SECOND REQO!ST FOR ADDmONS TO THE 
CLERK'S RECORD - I 
1337 
Rule 19 of the Idaho Appellate Rules, for the inclusion of the following materials to the Clerk's 
Record in addition to that required to be included by the Idaho Appellate Rules and the Notice of 
Appeal. Pocatello Care and Rehab filed its original Request for Additions to the Clerk's Record 
on May 25, 2011. 
1. Requested additions to the Clerk's Record: 
• 7/22/10: Defendant Pocatello Care and Rehabilitation Center's 
Expert Witness Disclosure 
]I 10/8/10: Defendant Pocatello Health Services, Inc. d/bla Pocatello 
Care and Rehabilitation Center's Motion for Summary Judgment 
• 10/8/10: Memorandum in SUpport of Defendant Pocatello health 
Services, Inc. d/b/a Pocatello Care and Rehabilitation Center's Motion for 
Summary Judgment 
• 1018110: Affidavit of Thomas--.r:-coffman, MD. in Support of 
Defendant Pocatello Health Services, Inc. d/b/a Pocatello Care and 
Rehabilitation Center's Molion for Summary Judgment, with anachments 
• 10/811 0: Affidavit of Keely E. Duke in Support of Defendant 
Pocatello Health Services, Inc. d/b/a Pocatello Care and Rehabilitation 
Center's Motion for Summary Judgment, with attachments 
., 10/8/10: Notice of Hearing 
• 11118/1 0: Defendant Pocatello Care and Rehabilitation Center's First 
Supplemental Expen Witness Disclosure 
" 1216/10: Motion to Strike Portions of the Affidavits of Hugh 
Selznick. M.D., Suzanne Frederick and Sidney Gerber 
• 1216/10: Memorandum in Support of Motion to Strike Portions of 
the Affidavits of Hugh Se12.nick, M.D., Suzanne Frederick and Sidney 
Gerber 
II 12/611 0: Motion to Shorten TIme Regarding Motion to Strike 
Portions of tile Affidavits of Hugh Selmick, M.D., Suzanne Frederick and 
Sidney Gerber 
DEPBNDANrr POCA lELLO HEALTH SERVICES, INC.'S SECOND REQUEST FOR ADDmONS TO nJB 
CLER.i<:S RECORD· 2 
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• 12/6/1 0; Notice of Hearing Regarding Motion to Strike Portions of 
the Affidavits of Hugh Se1znick, M.D.) Suzanne Frederick and Sidney 
Gerber 
II 12/6/10: Reply Memorandum in Support of Defendant Pocatello 
Health Services, Inc. D/B/A Pocatello Care and Rehabilitation Center's 
Motion for Summary Judgment 
.. 12/6/10: Memorandum in Opposition to Plaintiff's Motion to Strike 
the Affidavit of Dr. Coffman 
III 12/6110: Memorandum in Opposition to Plaintiff's Motion to 
Continue Hearing on Summary Judgment or in the Alternative Additional 
Tune to Supplement the Record 
• 2118/11: Pocatello Health Services, Inc. dba Pocatello Care and 
R.ehabilitation Center's Memorandum in Opposition to Plaintiff's Motion 
for Reconsideration 
• 5117/11: Pocatello Health Services, Inc.'s Motion to Amend 
Judgment 
• 5/17/11: Pocatello Health Services, Inc.' s Memorandum in Support 
of Motion to Amend Judgment 
District Court and upon all parties required to be served pursuant to Idaho Appellate Rule 20. 
DATED this 1>-J1>-ctay of June, 2011. 
HALL, FARLEY, OBERRECHT &. 
BLANTON, P.A. 
BY:~ 
Keely E. Dulce - Of the Firm 
Chris D. Comstock - Of the Firm 
Attorneys for Defendant Pocatello Health 
Services, Inc. d/bla Pocatello Care and 
Rehabilitation Center 
DEFENOANrr POCATELLO HEALTH SBR.VICES, INC. 's SECOND REQUBST FOR ADDITIONS TO TIm 
CLERK'S RECORD· 3 
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CERllFICATE OF SERYlCE 
I HEREBY CER.TIFY that on the S I> day of June, 2011, I caused to be served a true 
copy of the foregoing DEFENDANT POCATELLO JiEALTII SERVICES, INC."S SECOND 
REQUEST FOR ADDITIONS TO THE CLERK'S RECORD, by the method indicated below, 
and addressed to each of the following; 
Reed W. Larsen 
COOPER & LARSEN, CHARTERED 
151 North 3rd Avenue, 2nd Floot' 
P.O. Box 4229 
Pocatello. ID 83205-4229 
Fax: (208) 235-1182 
A Itorneys for Plaintiff 
o U.S. Mail, Postage Prepaid 
o Hand Delivered 
CJ~enllght~mJ 
ur Teleropy 
L~ t Keely E. Duke 
DEfENDANT POCATELLO HEALm SERVICes, INC.'S SECOND REQUEST fOR. ADDmONS TO TIm 
CLeRK'S RECORD - 4 
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Reed W, Larsen, ISB # 3427 
Javier L. Gabiola, ISB # 5448 
COOPER & LARSEN, CHARTERED 
151 North 3rd Avenue, 2nd Floor 'fri· , '.' /'2 
P. O. Box 4229 
Pocatello, ID 83205-4229 
Telephone: (208) 235-1145 
Facsimile: (208) 235-1182 
Attorneysfor Plaintiff 
IN THE DISTRICT COURT OF THE SIXTH mDICIAL DISTRICT OF THE 
ST ATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK 
JUDY NIELD, ) Case No. CV-09-3869-PI 
) 
Plaintiff! Appellant ) 
) 
vs. ) PLAINTIFF'S REQUEST FOR 
) ADDITIONS TO CLERK'S RECORD 
POCATELLO HEALTH SERVICES, INC., ) 
a Nevada corporation, d/b/a ) 
POCATELLO CARE AND 
REHA.BILlTA nON CENTER, and 
JOHN DOES I-X, acting as ) 
agents and employees of POCATELLO ) 
HEALTH SERVICES, INC., d/b!a ) 
POCATELLO CARE AND ) 
REHABILITATION CENTER, ) 
) 
Defendants/Respondents ) 
) 
TO: THE ABOVE NAMED RESPONDENTS POCATELLO HEALTH SERVICES, INC. d/b/a 
POCATELLO CARE AND REHABILITATION CENTER, THEIR AGENTS AND EMPLOYEES 
AND THEIR ATTORNEYS OF RECORD, KEELY E. DUKE AND CHRIS D. COMSTOCK OF 
HALL,FARLEY,OBERRECHT&BLANTON, PO BOX 1271, BOISE, IDAHO 8370ANDTHE 
CLERK OF THE ABOVE ENTITLED COURT. 
NOTICE IS HEREBY GIVEN THAT: 
The above named Plaintiff! Appellant Judy Nield, by and through the undersigned counsel, 
requests, pursuant to Idaho Appellate Rule 19, the inclusion of the following materials to the Clerk's 
PLAINTIFF'S REQUEST FOR ADDITIONS TO CLERK'S RECORD - PAGE 1 
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Record in addition to that required to be included by the Idaho Appellate Rules and the Notice of 
Appeal, as follows: 
1. Plaintiffs Memorandum in Opposition to Defendant Pocatello Health Services, Inc. 
d/b/a Pocatello Care & Rehabilitation Center's Motion to Amend Judgment and Motion for Costs, 
filed May 25,2011; 
2. Affidavit of Javier L. Gabiola in Support of Plaintiffs Memorandum in Opposition 
to Defendant Pocatello Health Services, Inc. d/b/a Pocatello Care & Rehabilitation Center's Motion 
to Amend Judgment and Motion for Fees and Costs, filed May 25, 2011; 
3. Exhibits A, Band C attached to the Affidavit of Javier L. Gabiola in Support of 
Plaintiff s Memorandum in Opposition to Detendant Pocatello Health Services, Inc. d/b/a Pocate 110 
Care & Rehabilitation Center's Motion to Amend Judgment and Motion for Fee's and Costs; 
,'; ,-.,,,,:-
."., .... 
4. Motion to Continue Hearing on Defendants' Motion for Summary Judgment or in 
'1'.';;, the Alternative Additional Time to Supplement the Record, dated November 29, 2010; 
5. Affidavit of Javier L. Gabiola in Support of Plaintiffs Motion to Continue Hearing 
on Defendant's Motion for Summary Judgment or in the Alternative Additional Time to Supplement 
the Record, filed November 30,2010; 
6. Exhibits 1 and 2 attached to the Affidavit of Javier L. Gabiola in Support of 
Plaintiffs Motion to Continue Hearing on Defendants' Motion for Summary Judgment or in the 
Alternative Additional Time to Supplement the Record; 
7. Memorandum in Support of Plaintiffs Motion to Continue Hearing on Summary 
Judgment or in the Alternative Additional Time to Supplement the Record, filed November 29, 
2010; and . 
PLAINTIFF'S REQUEST FOR ADDITIONS TO CLERK'S RECORD - PAGE 2 
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8. Reply Memorandum in Support of Plaintiffs Motion to Continue Hearing on 
Summary Judgment or in the Alternative Additional Time to Supplement the Record, filed 
December 9,2010. 
DATED this I t; day of June, 2011. 
COOPER & LARSEN, CHARTERED 
CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on this . IS-day of June, 2011,1 served a true and correct copy 
.... ~~ ,'; of the ahove and furegoing document to the following person(s) as follows: 
Keely E. Duke 
Chris D. Comstock 
Hall, Farley, Oberrecht & Blanton 
P.O. Box 1271 
Boise, ID 83701 
1f 
[ ] 
[ ] 
U.S. Mail/Postage Prepaid 
Hand Delivery 
Overnight Mail 
Facsimile: 208-395-8585 
PLAINTIFF'S REQUEST FOR ADDITIONS TO CLERK'S RECORD - PAGE 3 
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IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT IN AND 
FOR THE STATE OF IDAHO, COUNTY OF BANNOCK 
JUDY NIELD, 
Plaintiff, 
vs. 
POCATELLO HEALTH SERVICES, INC., 
eta I. , 
Defendants. 
Case No: CV-2009-0003869-PI 
MINUTE ENTRY & ORDER 
THE PARTIES came before the Court on the 13th day of June, 2011, for hearing 
on Plaintiff's Motion to Amend Judgment and Motion for Costs. Javier Gabiola appeared 
in person on behalf of the Plaintiff. Chris Comstock appeared in person on behalf of the 
Defendant. Stephanie Davis was the Court Reporter. 
The Court, having heard argument from counsel and having reviewed all 
documentation filed in support of and in opposition to Plaintiff's motions, 
IT IS HEREBY ORDERED that Plaintiff's Motion to Amend Judgment and Motion 
for costs are DENIED. The Court determined earlier in its ruling on Defendant's Motion for 
Case No.: CV-2009-0003869-PI 
MINUTE ENTRY & ORDER 
Page 1 of2 
1344 
Summary Judgment that there was no prevailing party and is not convinced otherwise 
after further review of this matter. Both parties are still responsible for paying their own 
attorney's fees and court costs pursuant to the Judgment previously set forth. 
DATED this cl 0 day of June, 2011. 
District Judge 
CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on the lb day of June, 2011, I served a true and 
correct copy of the foregoing document upon each of the following individuals in the 
manner indicated. 
Javier Gabiola 
COOPER & LARSEN, CHARTERED 
P.O. Box 4229 
Pocatello, ID 83205-4229 
Keely E. Duke 
Chris Comstock 
HALL,FARLEY,OBERRECHT 
& BLANTON, P.A. 
P.O. Box 1271 
Boise, ID 83701 
Case No.: CV-2009-0003869-PI 
MINUTE ENTRY & ORDER 
Page 2 of2 
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( {U.S. Mail 
( ) Overnight Delivery 
-~tJHand Deliver 
( 1'acsimile 
(/) U.S. Mail 
( ) Overnight Delivery 
( ) Hand Deliver 
( ) Facsimile 
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IN THE SUPREME COURT OF THE STATE OF IDAHO 
JUDY NIELD, 
vs. 
Plaintiff/ 
Appellant, 
) 
) 
) 
) 
) 
) 
POCATELLO HEALTH SERVICES, INC., ) 
Defendant/ ) 
Respondent. ) 
----) 
REPORTER'S TRANSCRIPT ON APPEAL 
VOLUME ONE OF ONE 
PAGES 1 THROUGH 101 
Supreme Court 
No. 38823-2011 
Appeal from the District Court 
of the Sixth Judicial District of the 
State of Idaho, in and for the County of Bannock, 
HONORABLE ROBERT C. NAFTZ, 
District Judge, presiding. 
Bannock County 
Pocatello, 
day of 
, 2011, 
__ ~~ ___ ~~_o'clock ___ .m. 
STEPHANIE DAVIS (208) 236-7247 
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IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNlY OF BANNOCK 
JUDY NIELD, ) 
) 
Plaintiff-Appellant, ) Supreme Court No. 38823-2011 
) 
vs. ) 
) CLERK'S CERTIFICATE 
POCATELLO HEALTH SERVICES, INC., ) 
A Nevada corporation, d/b/a ) 
POCATELLO CARE AND ) 
REHABILITATION CENTER, and ) 
JOHN DOES I-X, acting as ) 
Agents and employees of POCATELLO ) 
HEALTH SERVICES, INC., d/b/a ) 
POCATELLO CARE AND ) 
REHABILITATION CENTER, ) 
) 
Defendants-Respondents, ) 
) 
------------------------,) 
If DALE HATCH, Clerk of the District Court of the Sixth Judicial District, of 
the State of Idaho, in and for the County of Bannock, do hereby certify that the 
above and foregoing record in the above-entitled cause was compiled and bound 
under my direction as, and is a true, full, and correct record of the pleadings and 
documents as are automatically required under Rule 28 of the Idaho appellate 
Rules. 
I do further certify that there were no exhibits marked for identification or 
admitted into evidence during the course of this action. 
CLERK'S CERTIFICATE 
1347 ' 
IN WITNESS WHEREOF, I have hereunto set my hand and affixed the seal 
of said Court at Pocatello, Idaho, this _~ day 
(Seal) 
CLERK'S CERTIFICATE 
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IN THE DISTRICT COURT OF THE SIXTH JUDIeIAl DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNlY OF BANNOCK 
JUDY NIELD, 
Plaintiff-Appellant, 
vs. 
POCATEllO HEALTH SERVICES, INC., 
A Nevada corporation, d/b/a 
POCATEllO CARE AND 
REHABIlITATION CENTER, and 
JOHN DOES I-X, acting as 
Agents and employees of POCATEllO 
HEALTH SERVICES, INC., d/b/a 
POCATEllO CARE AND 
REHABIlITATION CENTER, 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
Defendants-Respondents, ) 
) 
------------------------) 
Supreme Court No. 38823-2011 
CERTIFICATE OF SERVICE 
I, DALE HATCH, Clerk of the District Court of the Sixth JudiCial District, of 
the State of Idaho, in and for the County of Bannock, do hereby certify that I 
have personally served or mailed, by United States mail, one copy of the 
REPORTER'S TRANSCRIPT and CLERK'S RECORD to each of the Attorneys of 
Record in this cause as follows: 
Reed W. Larsen 
Cooper & Larsen, Chartered 
Post Office Box 4229 
Pocatello, Idaho 83205-4229 
CERTIFICATE OF SERVICE 
Keely E. Duke 
Hally, Farley, Oberrecht & Blanton, P.A. 
1349 
Post Office Box 1271 
Boise, Idaho 83701 
IN WITNESS WHEREOF, I have hereunto set my hand and affixed the seal 
of said Court at Pocatello, Idaho, this~ day O~l1. 
(Seal) 
DALE HMCH:~ ~ ~-~~~~~-~~'c,'~"c 
/ \ 
Clerk of the District Court , 
0"~'~'~~~'~"~"-"" ! ~-.J"'" 
/~ Bann~~ County, IdahgSJAJIr~me Court 
1/,~",By~~,S~~\':; ~'~::;;:t::::"::::::::::::::::""":"';';;" 
Deputy Cler~ 
/ 
/ 
CERTIFICATE OF SERVICE 
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